
21.12.83 R(SB) 7/84

SUPPLEMENTARY BENEFIT

Conditions of Entitlement—recognised or customary holidays.

The claimant claimed supplementary benefit for a period when the company he
had recently joined closed down for a holiday. The supplementary benefit officer
decided the claimant was on a recognised holiday, and fell to be treated as being
in remunerative full-time work under regulation 9(l)(a) of the Supplementary
Benefit (Conditions of Entitlement) Regulations 1981. On appeal the tribunal
awarded a supplementary allowance on the grounds that the claimant was on an
enforced holiday and was therefore not absent on account of a recognised
holiday. The supplementary benefit officer appealed to a Social Security
Commissioner.

Held that:
1. theexpression ``recognised orcustomary holiday ''in regulation 9(l)(a)
of the Conditions of Entitlement Regulations 1981 bears the same meaning
asit does where used in the regulations relating to unemployment benefit
(paragraph 14);
2. the case law, inparticular Umpire’s Decision 18284/32 (subject to the
qualification in decision R(U) 8/64), applicable to the expression in
unemployment benefit cases is equally applicable to the construction of the
same expression in the Conditions of Entitlement Regulations (paragraph
14);
3. thetribund's apparent conclusion that because the claimant was on an
enforced holiday that holiday could not be a recognised or customary
holiday showed that they had applied the wrong test; see R(U) 2/51;
(paragraph 16).

The appeal was allowed.

1. Mydecision isthatthe decision of the supplementary benefit appeal
tribunal dated 15 February 1982 is erroneous in point of law. I set it aside
and refer the case to another tribunal for determination in accordance with
my directions.

2. This is an appeal by a supplementary benefit officer on a point of law
against the decision of a supplementary benefit appeal tribunal on 15
February 1982 awarding the appellant supplementary benefit from 23
December 1981 to 30 December 1981.

3. I granted leave to appeal against the decision of 15 February 1982 and
held an oral hearing of the appeal. The supplementary benefit officer was
represented by Mr. E. O. F. Stocker. The claimant appeared in person.
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Benefit officer’s decision
4. According to the written submission made by the supplementary

benefit officer to the tribunal, the appellant was, at the relevant time, aged
42. He lived with his wife and 2 children and had been employed by
C[ . . . . . . ..1 Windows Ltd since 7 December 1981. On 16 December 1981
the appellant claimed supplementary allowance for the period 23 December
1981 to 30 December 1981 because his firm was closing down for a holiday
period (22 December 1981 to 1 January 1982). His wife had income of Child
Benefit (f10.50 a week) and earnings of .f26 a week. The benefit officer
decided that the appellant was not entitled to supplementary allowance
from 23 December 1981 to 30 December 1981. His reasons for this decision
were that the claimant was not entitled because he was considered to be in
remunerative full-time work, as his absence from work was due to a
recognised holiday. Payment under the Urgent Cases Regulations was
considered by the benefit officer not to be appropriate due to wages
received by the appellant and other earnings received by the assessment unit
(his wife’s earnings and Child Benefit).

5. The claimant appealed against the benefit officer’s decision, stating
that he had only been employed by his company for some 3 weeks and they
would close down for the Christmas holidays on Tuesday 22 December and
re-open on Monday 4 January 1982. He would only receive 3 days’ pay for
the above-mentioned period. He had only just got back to work after some
18 months and was trying to find his feet and the loss of a complete week’s
pay when it was not his fault in any way would really set him back.

Supplementary benefit appeal tribunal proceedings and decision
6. The Chairman’s signed note of evidence is as follows:—

“Not in remunerative employment at the time. Not advised by
Department to sign on and did not sign on. ”

7. The facts found, decision and reasons for the decision of the tribunal
are set out on form LT 235. The facts found were:—

“The Appellant claimed benefit for period 23/12/8 1 to 30/12/81. His
firm closed down for the holiday period 22/12/81 to 1/1/82. He
received three days pay in total. The Appellant’s wife had earnings of
$26 per week and child benefit of f10.50. ”

The majority decision of the tribunal was:—
“TO award supplementary benefit from 23/12/81 to 30/12/81 .“

The tribunal’s reasons were:—
“The Tribunal as a majority consider Reg. 9 of the Conditions of
Entitlement Regs, is not appropriate, since it is considered the
Appellant was not absent on account of a customary holiday. The
Tribunal consider the Appellant was available for employment due to
being on enforced holiday. The dissenting member fully sympathises
with the need of the Appellant but does think the holiday was a
customary one. ”

The relevant statutory provisions
8. Section 6(1) of the Supplementary Benefits Act 1976 as amended by

the Social Security Act 1980 provides:—
“6.-(1) A person who is engaged in remunerative full-time work shall
not be entitled to supplementary benefit; and regulations may make
provision as to the circumstances in which a person is or is not to be
treated for the purposes of this subsection as so engaged. ”
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paragraph 7 of decision on Commissioner’s file CWSB 34/81 (not
reported).

(d) If the only evidence is that for the period in question the employer
had imposed a non-working day by closing down his factory or
establishment, then one is entitled to conclude that that day was
not a recognised or customary holiday: see decision on
Commissioner’s file CWSB 34/81. Contrast Commissioner’s
decision R(U) 2/51.

12. Mr. Stocker did not support the written submission made on behalf
of the benefit officer that during the period in question the claimant was
absent from work by reason of a recognised or customary holiday. In his
submission, the decision of the tribunal was erroneous in point of law for
failure to apply the principles outlined above but it was expedient for me
to give the decision that the tribunal should have given, which should be
that the benefit officer had not discharged the onus of proving that any of
the days during the period in question (23 December 1981 to 30 December
1981) were days of recognised or customary holiday and that the claimant
was accordingly not disentitled to benefit.

13. The claimant said that in fact the firm employing him did have
people who worked on Sundays and holidays.

Construction of the expression “recognised or customary holiday”.

14. In my judgment, the expression “recognised or customary holiday”
in regulation 9(1)(a) of the 1981 Conditions of Entitlement Regulations (and
in its predecessor, the Supplementary Benefit (Conditions of Entitlement)
Regulations 1980 [S.1. 1980 No. 15861) bears the same meaning as it does
in the regulations relating to unemployment benefit, which use the same
expression. The current regulation of that character is regulation 7(l)(h) of
the Social Security (Unemployment, Sickness and Invalidity Benefit)
Regulations 1983 [S.1. 1983 No. 15981 which consolidate, amongst others,
the Social Security (Unemployment, Sickness and Invalidity Benefit)
Regulations 1975. The 1975 regulations contain the same provision under
regulation 7(l)(i). The use of the expression “recognised or customary
holiday” in unemployment benefit law has a long history, and the main
principles established by the case law were set out more than half a century
ago. In my judgment, that case law sets out principles which are equally
applicable to the construction of the same expression as used in regulation
9(l)(a) of the 1981 Conditions of Entitlement Regulations. I agree with the
Commissioner who decided the appeal on Commissioner’s File CWSB
34/81 who said, in paragraph 6 of his decision, that the principles set out
in Umpire’s Decision 18284/32 afford “valuable guidagc~ as to how to
determine whether certain days are days of a recognfsed or customary
holiday, in so far as a particular claimant is concerned. ” It must have been
the intention, in employing this unusual expression, which is not used in
ordinary speech, and has such a long history in unemployment benefit law,
that it should receive the same interpretation in both sets of regulations.

15. Umpire’s Decision 18284/32 set out 21 main principles for the
determination of this question. In decision R(U) 11/53, the Commissioner
said (in paragraph 7) that these principles ought to be followed. So far as
I am aware, this has never been questioned and those principles have always
been applied, subject only to the gloss or qualification set out by the
Commissioner in Decision R(U) 8/64. In view of the difficulty of obtaining
copies of the Umpire’s Decision, I have, for convenience, set out these
principles, and the qualification above mentioned, in the Appendix to this
decision. -
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consider, decision R(U) 11/53, which contains a helpful example of the way
in which the principles should be applied in practice.

18. My decision is set out in paragraph 1.

(Signed) V. G. H. Hallett
Commissioner
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When this is permissible and there is a well-known period of holiday
locally recognised by empIoyers in the district in an industry which is well
represented in the district it may be inferred, in the absence of definite
evidence to the contrary, that that is the period of holiday for any particular
employer in the district in the same industry, and that any extension of the
period of closing by such particular employer is due to his business
exigencies and is not a recognised extension of the local holiday.

3. A recognised holiday does not cease to be such merely because it falls
during a time when the establishment is closed owing to economic causes,
or because it falls at a time when a particular claimant would in the ordinary
course have been ‘stood off’ under a system of short-time working, or
because it falls on a day upon which no work is usually done, either in the
establishment generally or by a particular shift or by the particular
claimant.

4. A recognised holiday implies a defined, certain and recurrent incident
of employment, but the actual time when it is to be observed may be
determinable by an employer alone or in conjunction with the workers
concerned, e.g. a defined annual holiday need not be held in the same week
or month each year.

5. When a holiday is found to have become recognised the original
reasons for its institution, or the uses which are made of it by an employer,
are not relevant considerations; but this does not exclude evidence that an
extension of a previously recognised holiday had its origin in depression in
trade and that the same cause has been responsible for the continued
extension of the holiday.

Express agreement
6. The terms of an express agreement may be such as to operate generally

or within defined limits or in respect of a specified occasion only. It may
in any of these ways vary or terminate a holiday which has become
recognised by practice as hereinafter described.

7. Notwithstanding that an agreement specifies particular days as agreed
holidays or provides for extra payment for work done on specified holidays,
this does not preclude a finding, if the evidence warrants it, that in the
particular establishment concerned there are other days which have become
recognised as holidays.

8. An express agreement to convert a day of recognised holiday into a
working day cannot be made by an individual compact between the
employer and each employee, but can only be made by compact between
the employer and the whole body of employees. Hence, if a large number
of the whole body disregard the collective agreement so that it cannot be
carried into effect it ceases to operate and must be treated as not having
been made.

Implied agreement
9. In the absence of an express agreement the existence or duration of a

holiday in an establishment maybe proved by facts and circumstances from
which it can reasonably be inferred that there has been a practice to
recognise the day in question as a non-working day and that this practice
has been acquiesced in by the workers concerned.

It follows from this that the existence or duration of a recognised holiday,
based upon the acquiescence of the parties concerned, is an issue of fact,
the determination of which must depend solely upon the practice and
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(Appendix)

the fact that some work is always done during the period of an alleged
holiday does not of itself justify as inference that there is no recognised
holiday. This does not preclude the possibility of finding, if evidence
warrants, that certain claimants or classes of workers are excluded from
participation in a general holiday or participate in it to a limited extent only.

Extra Pay
16. The right to extra pay for work done on an alleged holiday is very

strong evidence of the existence of a holiday for the worker entitled to such
higher pay, but this is not necessarily conclusive if there is sufficient
evidence to account otherwise for the extra payment.

17. The absence of any extra payment for work done on an alleged
holiday may raise a doubt whether that day is in fact a recognised holiday,
but it is only one factor to be considered and a recognised holiday may be
found to exist notwithstanding the fact that there is no agreement to give
such extra payment.

18. Extra payment for specified holidays does not preclude a finding that
other days are recognised holidays,

Excluded grades and classes
19. If the evidence of practice justifies the finding it maybe found that

particular grades or classes of workers e.g. maintenance and process men,
are excluded from the operation of a holiday which exists for the general
body of workers in the establishment or that their holidays are not similar
in extent.

20. The onus of proving that there is no holiday, or only a limited
holiday, for a particular grade or class of workers, rests upon those who
affirm it, and the fact must be proved by clear and definite evidence.

21. There cannot be a recognised holiday for only a part of a grade or
class of workers. ”
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