
Deeision No R(SB) 15/82 25.1X2
(Scottish case)

SUPPLEMENTARY BENEFIT

Resources-dsrteon which benefit income is payable.

During a lengthy period of mcapaclty the clasmant had received mvahdny benefit
which was payable weekly on a Wednesday He recewed a weekly payment on
Wednesday 10 December 1980. On Thursday 11 December 1980 hesubmnted a
doctor’s statement adwsmg that he need not refrain from work after Saturday 13
December. Afinafpayment ofmvahdlty benefit forthe3 days 11–13 December
was made on 11 December He registered for employment on 15 December and
cla}med supplementary benefit the follow}ng day. The supplementary benefit
officer decided that thecla]mant wasentltled toasupplementary allowance from
Sunday 21 December On appeal, the Tribunal confirmed the declslon on the
grounds that theclalmant’s requirements up to and including 20 December had
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been met by mvahdny benefit. The ckmmant appealed to a Soc]al Security
Commlssloner

He[d that.

1. In the cmcumstances of th!s case, the date from wh]ch the clalmant’s
enutlement to supplementary benefit cou/d first have arisen under
regulation 7(2) of the Determmatlon of QuestIons Regulations 1980 was the
day on wh]ch unemployment benefit would have been payable If he had
been entitled to It, Ie Saturday 20 December (paragraph 4),

2. The payment of mvahdlty benefit for one week made on 10 December,
and the payment for a period of 3 days made on 11 December, fell to be
taken mto account under Supplementary Benefit (Resources) Regulations
1980 from the dates on which they were payable, 10 and 11 December
respectwely Neither payment could therefore be taken mto account as a
resource m catculatmg the clasmant’s entitlement to supplementary benefit
from 20 December (paragraph 7 and 8);

3. The clalmant’s entdement to supplementary benefit for the period from
the date of clalm, untd 19 December fell to be considered under the
Supplementary Benefit (Urgent Cases) Regulations 1980 (paragraph 8)

The appeat was allowed

1. My decision is that the decision of the Supplementary Benefit Appeal
Tribunal dated 27 March 1981 is erroneous in law and is set aside.

2. This is an appeal by the claimant against the decision of a Supple-
mentary Benefit Appeal Tribunal at Greenock dated 27 March 1981
upholding a revised decision of the supplementary benefit officer that the
ch.imant was entitled to supplementary benefit of fl 8.86 from 21 December
to 26 December 1980. The claimant has maintained that he is in addition
entitled to a payment of supplementary benefit for the period from 15 to 20
December 1980. I granted leave to appeal on 19 June 1981.

3. The circumstances are that the claimant registered for employment on
15 December 1980 following a lengthy period of incapacit y for work during
which he had received invalidity benefit which was normally payable on a
Wednesday. Payment of a weekly amount of such invalidity benefit was
made to the claimant on Wednesday 10 December 1980. On 11 December
1980 the claimant submitted a “closed” medical statement advising that he
need not refrain from work after 13 December 1980. A final payment of
invalidity benefit in respect of 11 to 13 December was made to the claimant
on 11 December 1980. Having registered for employment on 15 December
1980 the claimant on 16 December 1980 claimed supplementary benefit
because he was not entitled to unemployment benefit. The claimant’s
complaint is in effect that he was found entitled to supplementary benefit
only from 21 December 1980 onwards but not for the days from 15 to 20
December 1980.

4. It ii first necessary to decide from what date the claimant’s entitlement
to supplementary benefit can first arise in respect of the claim made by him
on 16 December 1980. Regulation 7 of the Supplementary Benefit
(Determination of Questions) Regulations 1980 contains the following
provisions:—

‘‘7.—(1) Where apart from the provisions of this Regtrlation—

(a) the day of the week on which entitlement to a pension or
allowance would begin is not the first day of a benefit week,
entitlement shall not begin until the first day of the next
benefit week. . .

. . . .
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(2) For the purpose of paragraph (l), ‘benefit week’ in relation to a
person’s entitlement to a pension or allowance means the period of 7
days beginning—

(a) . . .

(b) where he is not receiving unemployment benefit (and whether
or not he is receiving any other social security benefit) but is a
person to whom section 5 applies (right to allowance subject
to condition of registration and availability for employment),
with the day of the week on which if he had been entitled
unemployment benefit would have been payable;”.

The effect of the foregoing provisions in relation to the claimant is that the
claimant’s entitlement to supplementary benefit could not begin until the
day upon which unemployment benefit would have been payabie had he
been entitled to it. The first day on which unemployment benefit would
have been payable to the claimant in the present case would have been
Saturday 20 December 1980. Accordingly at best for the claimant, and
subject to the assessment of his resources, he would be entitled to supple-
mentary benefit from 20 December 1980 and not 21 December 1980.

5. The decision of the Supplementary Benefit Appeal Tribunal affirming
that the claimant was not entitled to supplementary benefit until 21
December 1980 was however reached upon a consideration of the provisions
of the Supplementary Benefit (Resources) Regulations 1980 and in
particular regulation 9. That regulation contains the following
provisions:—

“9.-(1) the amount of a claimant’s income resources to be
taken into a~~ount shall be—

(a) . . .

(b) the whole of any other income of the assessment unit,
calculated in accordance with regulation 11, calculated on a
weekly basis.

(2) A payment of any income shall be taken into account for—

(a) a period equal to the length of the period in respect of which
it is payable;

(b) . . .

at a weekly rate beginning—

(c) . . .

(d) in the case of an income resource which falls to be taken into
account but which is payable before the first benefit week
pursuant to the claim, the date on which it is payable;”.

The expression “benefit week” has the meaning already considered in
paragraph 4 above. The effect of the foregoing provisions is that in
considering his eligibility for supplementary benefit the claimant’s last
payment of invalidity benefit falls to be taken into account as a resource of
the claimant for a period of 3 days beginning with the date upon which that
payment is “payable”.

6. If payment of invalidity benefit had been continuing, the normal date
upon which such benefit would have been “payable” would have been
Wednesday 17 December 1980, that is 1 week after the preceding payment.
Being a “terminal” payment however the payment in respect of 11 to 13
December 1980 was in fact made on 11 December 1980 when the claimant’s
medical statement in the “closed” form was received. It is submitted on
behalf of the supplementary benefit officer that the date on which the last
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payment of invalidity benefit to the claimant should be regarded as
“payable” is the normal date of payment, that is Wednesday 17 December
1980. Payments of invalidity benefit are made pursuant to regulation 15(2)
of the Social Security (Claims and Payments) Regulations 1979. That regu-
lation directs payment to be made “as soon as is reasonably practicable
after the award”. I see the force of the argument in favour of accepting
Wednesday 17 December as the date on which the last payment was
“payable”. Regulation 9(2)(d) refers to the date on which the resource is
“payable”, not “paid” and the adoption of Wednesday 17 December as the
date on which it was “payable” avoids the overlapping, as resources for
supplementary benefit purposes, of the payments of invalidity benefit made
on 10 and 11 December 1980 which would otherwise result as noted in the
next paragraph of this decision. Nevertheless there is in the case of this
income resource at least a logical difficulty to that approach also, namely
the difficulty of accepting a date later than the date of actual payment as the
date on which the benefit was “payable” when such a benefit is, under
regulation 15(2) of the Social Security (Claims and Payments) Regulations
1979 to be paid “as soon as is reasonably practicable after the award has
been made”.

7. The application of regulation 9 of the Supplementary Benefit
(Resources) Regulations 1980 to the invalidity benefit payments received by
the claimant produces the following results. The payment of invalidity
benefit for the period of 1 week made on Wednesday 10 December 1980
would require to be taken into account for the period of a week beginning
on the date on which it was payable i.e. Wednesday 10 December 1980.
That period expires on 16 December 1980 and as that period is before the
date of commencement of the claimant’s entitlement to supplementary
benefit on 20 December 1980 it cannot enter into the calculation of the
claimant’s entitlement as from the latter date. So far as the terminal pay-
ment for 3 days made on Thursday 11 December 1980 is concerned, if that is
treated as an income resource which was “payable” on 11 December 1980 it
would fall to be taken into account for the 3 days from 11 to 13 December
1980. Alternatively if that payment is treated as “payable” on Wednesday
17 December 1980, as contended by the supplementary benefit officer, it
wouId fall to be taken into account for the 3 days 17 to 19 December 1980.
In neither case would the invalidity benefit fall to be taken into account as a
resource in assessing the claimant’s entitlement to supplementary benefit as
from 20 December 1980. As the decision of the Supplementary Benefit
Appeal Tribunal included a determination that the claimant was only
entitled to supplementary benefit from 21 December 1980 because his
requirements up to and including 20 December 1980 had been met by
invalidity benefit, their decision is to that extent erroneous in law and must
be set aside.

8. The claimant’s case will fall to be reconsidered by a differently con-
stituted tribunal. As well as dealing with the claimant’s entitlement to
supplementary benefit for 20 December 1980 the new tribunal will require
to bear in mind the provisions of the Supplementary Benefit (Urgent Cases)
Regulations 1980. Regulations 12(1) of those regulations as in force at the
relevant time provided:—

“12.-(1) Where—

(a) a benefit officer has determined that the claimant is entitled
to a pension or allowance pursuant to the Act or these regu-
lations; but

(b) pursuant to regulations made under section 14(2)(f) (days on
which entitlement to pension or allowance is to begin) his
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entitlement to that pens]on or allowance is not to begin until
a day later than that on which the claim for that pension or
allowance was made,

there shall be payable to the claimant in respect of the day on which a
determination was made under this regulation and any day falling
before the day on which entitlement begins an amount of pension or
allowance determined in accordance with regulation 5.”

Regulation 5 of the regulations above referred to provides that, subject to
the various modifications therein contained, the amount of any pension or
allowance to which a claimant is entitled under the Urgent Cases Regu-
lations is to be the amount by which his resources fall short of his require-
ments. It follows that the appeal tribunal will require to consider the period
from 16 to 19 December 1980 under the provisions of the Urgent Cases
Regulations referred to above. In that connection the tribunal will require
to consider the relevance or otherwise of the invalidity benefit payments as a
resource to be taken into account. I have already held that the payment of
invalidity benefit made on 10 December 1980 falls to be taken into account
as a resource in the period up to and including 16 December 1980. It is how-
ever necessary also to consider and decide upon the effect of the terminal,
payment for 3 days made on 11 December 1980. Weighing as best I can the
considerations referred to in paragraph 6 above I have come to the con-
clusion that that payment must be regarded as one which was “payable” on
11 December 1980, the date of payment. It is accordingly not a resource
which the tribunal ought to take into account in relation to the period 16 to
19 December 1980.

9. The appeal of the claimant is allowed to the extent indicated in this
decision.

(Signed) J. G. Mitchell

Commissioner
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