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Special hardship allowance-Appeal pendhtg—Death of appellant.

A claimant appealed to the Commissioner against the disallowance of his claim
for special hardship allowance but died before his appeal could be heard. His
widow was unwilling to be appointed to act in respect of the outstanding appeal
and the Official Solicitor declined to become involved. No other person was
found who would have been prepared to act and the insurance officer applied for
dismissal of the appeal and referred to Decision R(S) 7/56 where the
Commissioner dismissed the appeal of a deceased claimant against a decision
requiring him to repay overpaid benefit on an assurance by the insurance officer
that no attempt would be made to enforce repayment.

Held that:

1. where the claimant is the appeflant and has died since hk appeal has been
Iaunched and where

a. there is no person willing to be appointed a representative under
regulation 29 of the Social Security (Claims and Payments) Regulations
1979, or

b. there is no personaI representative (or, in Scottish cases, the
equivalent functionary), and

c. the case is not amenable to the procedure adopted in Decision
R(S) 7/56

it is better not to dismiss the appeal but merely to declare it abated (paras 5
and 6);

2. an appeal which is abated is suspended only and is capable of being
revived by procedure (para 2) though the matter can for practical purposes
be regarded as closed (para 5).

1. My decision is that the claimant’s appeal against the decision of the
local tribunal dated 19 May 1981, to the effect that the increase of
disablement benefit generally called special hardship a310wance was not
payable from and including 20 February 1980, has abated because of the
death of the claimant on 12 August 1981.

2. Where a claimant who has appealed against the decision of an
insurance officer or of a local tribunal dies before his appeal is disposed of,
the appeal is said to be abated (see Decision R(I) 7/62). An appeal which is
abated is suspended only and is capable of being revived by procedure. If in
the circumstances the institution of procedure to revive the appeal is
unlikely a position results which is very much the same as if the appeal had
been dismissed; and the question has been raised whether in such
circumstances the appeal can properly be dismissed. I have reached the
conclusion that (subject to what is said in paragraph 5 below) the proper
course where an appeal has been abated and not revived is simply to declare
the appeal to be abated. Such a declaration is no bar to its being revived by
the appropriate procedure.

3. In Decision R(I) 7/62 the appeal which had abated was revived by the
Minister’s appointment of a representative under a regulation analogous to
that conferring like power on the Secretary of State for Social Services
contained in regulation 29 of the Social Security (Claims and Payments)
Regulations 1979 [S.1. 1979 No. 6281. The representative was served with
the appropriate documents and the appeal was dismissed. In Decision R(P)
2/62 the appellant had died and although no one had been found who was
willing to be appointed as representative in connection with the appeal, it
was ascertained that executors had been appointed. The executors were of
course personal representatives within the meaning of the Administration of
Estates Act 1925 and as such stood in the shoes of the deceased appellant.
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