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SOCIAL SECURITY ACTS 1975 TO 1985
CLAIM FOR UNEMPLOYMENT BENEFIT
DECISION OF THE SOCIAL SECURITY COMMISSIONER

{URAL HEARING] .

1. My decision is that unemployment benefit s payable to the claimant for the Inclusive
period from & February 1985 to 5 April 1985 because no payment received by the claimant
from his former employer during that period, or referable to it, was a payment in lieu either
of notice or of the remuneration the claimant would have received for that period had his
employment not been terminated: Social Security Act 1975, section 17(2) and the Social
Security (Unemployment, Sickness and Invalidity Benefit (Regulations) 1983,

regulation 7(1Xd). The claimant's appeal against the decision of the social security appeal
tribunal dated 8 July 1985 is therefore allowed.

2.  This Is an appeal to the Commissioner by the claimant's trade union, the General
Municlpal Bollermakers ‘and Allied Trades Union and was the subject of an oral hearing
before me on 21 August 1986. At that hearing the claimant (a man born on 28 June 1958)
vas present and was represented by Mr R O'Kelly of GMBATU. The adjudication officer was
represented by Mr N Butt of the Solicitor's Office of the Department of Health and Social
Security 1 am indebted to Mr O'Kelly and to Mr Butt for their assistance to me at the
hearing. Evidence was given at the hearing by a Mr A T Farrell as to the different types of

payments made by the claimant's former employers (British Shlpbuilders) on redundancies In
the early part of 1985.

3. At the end of 1984, the claimant's employers British Shipbuilders at Southampton were
consldering some 500 to 700 major redundancles in their workforce, In order to centralise.
the employer's major functions at one particular shipyard. The employers eventually
declded to reduce the workforce by 790 employees. Consultations with the relevant trade
unions began on 22 November 1984 and notification of impending redundancies was given to
the Department of Employment on 7 December |g§u The claimant was one of 8 number of
N employees who completed a form described as a "redundancy counselling sheet" by the
employers (number C34 in the appeal papers), which Indicated to him the financial
entitlements which he was likely to receive If he was made redundant. There was a part of
the form which the employee could complete, and which the present claimant did complete
on 23 January 1985, stating "l wish to be formally considered for redundancy™. The claimant
in fact then ceased employment with the employers, by reason of redundancy, on
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! February 1985. ° :‘ ' IR
P ————— ) o
.4.. _He then recelved payments from British Shipbuilders, being of three kinds,

i) : a statutory redundancy payment under the provisions of section 31 et seq. of the

'] . Employment Protectzon (Consolidation) Act 1978
A W (i) a'top-up' redundancy payment under the British Shipbuilders scheme based (as is
,J"’K. ° . the statutory redundancy payment) on the age of the claimant and his years of
service : .

(iii) asum of £1,645.80 described in the redundancy counselhng sheet" pay in
- lieu” )

* 5. That latter sum of £1,645.80 was calculated by multiplying the claimant's weekly wage
by 13 and in one sense therefore could be described as 13 weeks' wages. The claimant
having been employed by the employers for ten complete 'years' was entitled under
“=ction 49 of the Employment Protection (Consolidation Act) 1978 to ten weeks' notice. The

«aximum period of notice provided for under section 49 of the 1978 Act is 12 weeks for an
employee with 12 years' service or more. The evidence in the documents was that the 13
weeks wages which the claimant was-paid (amounting to £1645.80) was a sum which was paid
umiorrnly to all employees who were made redundant at that time, whatever their length of
service. In a letter dated 12 October 1984 from the Employee Relations Manager of the:
employers to the Department of Employment's local office, it was stated as follows,

"l have to advise you that there is no formal written agreement between [British
Shipbuilders] and the Trade Unions on the matter of payments in lieu of notice to
redundant employees. It has, however, been our general practice since we began major
restructuring of the Shipbuilding Industry in 1979 to pay all redundant employees the
equivalent of 13 weeks' wages on termination and not to require them to work notice.
This payment is made regardless of the employees' statutory notice of entitlement.
There were two main reasons why we decided to operate In this way. The first was
that paying employees 13 weeks' (or 90 days') wages on termination enable us to
release employees quickly without having to await the end of the 90-days period fer
consultation on redundancies [on this, see paragraph 11 of this decision below}; while
the second was that the lump sum represented by the 13 weeks' wages was a

. considerable inducement to employees to volunteer for redundancy.. As to the exact

- nature of the payments, we have always taken the view that the amounts by which

. they exceeded emp!oyees' statutory entitlements are ex gratia payments."

6.. The local tribunal upheld the local adjudication officer's decision to disqualify the
claimant from receipt of unemployment benefit for the Inclusive period from

& February 1985 to 5 April 1985. That period represented the balance of the ten weeks
statutory notice period to which the claimant was entitled under section 49 of the 1978 Act,
running from the date (25 January 1985) on which the employers stated (in Form UB85 dated
7 February 1985) that they had given the claimant notice of dismissal. The local tribunal .
made the following findings of fact, :

*The terminal payment was computed as to redundancy payment and payments under
"British Shipbullders Scheme. Thirteen weeks payment made separately; not Included in
other calculations. Claimant would not have gone on the scheme without this
payment. Thirteen weeks payment regarded by Britlsh Shlpbuﬂdcrs as belng in full and
final settlement. No formal walver of notice.

In dismissing the nppea!, they gave as thelr reasons for declslon, ’

As the payment was separate from the Redundancy payments and there was no agreed
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,waiver of notice'we find that the payment to claimant of 13 weeks money included a
. . 4:sum, in settlement of money In lieu of notice. R(U)1/80 - R(U)4/80. R(U)7/80 -

o Sfr;tton." 1B :
I ) : 5 -
7. " | I have naturally given very careful consideration to the findings of an experienced

« tribunal, who clearly took considerable trouble with this case, regarded as it was in some
ways as being a 'test case' for other similar appeals. However, | have come to the
conclusion that the payment, equivalent to 13 weeks' wages, of £1,645.80 to the claimant did

. Mot come within the provisions of regulation 7(1Xd) of the above cited Unemployment
Sickness and Invalidity I__Be:ne!it Regulations 1983, which provides as follows,

"7., (1)  For the purposes of unemployment... benefit -
i 1 4 . N
. - (d) a day shall not be treated as a day of unemployment if it is a
day in respect of which a person receives a payment (whether
or not a payment made in pursuance of a legally enforceable
obligation) in lieu either of notice or of the remuneration which
' : he would have received for that day had his employment not
,' E been terminated, so however that this sub-paragraph shall not

X . apply to any day which does not fall within the period of one
. - 2 year from the date on which the employment of that person

. ' . terminated.”

" e e we s

8. !In reported Commissioner's decision R(U)2/80, at paragraph 15, the learned )
Commissioner accepted that there cannot be a rule of law that "...a payment to an employee
made on his resignation by mutual consent, without notice given or received, must (i.e. must
In law) be a payment in lieu of notice in terms of [regulation 7(1Xd)] in every case where the
claimant forgoes a right to notice. Acceptance of that proposition would involve deciding
that, as a matter of law, whenever a lump sum payment Is made to an employee on his
voluntary early retirement and the employee, when receiving such sum, expressly or
Impliedly admits that the sum received is in satisfaction of all rights to which he might
otherwise be entitled, it must follow that, if the employee could not have been dismissed
without notice, the payment is a payment in lleu of notice In terms of regulation 7(1Xd)...
and that this Is so however the amount of the payment was In fact calculated, and whatever
Its purpose. Wherever, therefore, there is a'package deal' under which an employee retires
early, by mutual consent, and takes a lump sum payment In consideration of such ...

© retirement, the’employee must, under regulation 7(1Xd), be disallowed unemployment
b :fit for the length of the notice period applicable in the case of his dismissal, unless
notice Is actually given and worked out. 1 do not agree with this submission.” ‘

9. In that particular case, the Commissioner then went on to note that the payment made
to the claimant in that case was calculated on the two factors of age and salary only,
whereas the payment in the present case of course was calculated by reference to a number
of weeks wages. However, the same payment was made_to all employees of British
Shlgbul!dgr_s_then.ﬁ‘eig‘g_mz_n_d_g redundant, whatever their length of notice entitlement under
section &3 of the Employment Protection (Consolidation) Act 1978. in my judgment there
was o Tiexus between the payment, which happened to be calculated as 13 weeks wages, and
any entitlement to notice that the claimant might have under section 89 of the 1978 Act.
consider that the claimant was entitled to notice because the reality of the matter was that
he was dismissed, not that he had voluntarily left his employment, as contended by Mr.
« O'Kelly. The clalmant had volunteered for redundancy but that Is not the same as
voluntarily dismissing himse!{ on a given date. '

10. 1 note that In repor.'ted Commlﬁloner's decision R(U)4/80, at paragraphs 5 and 6, the
learned Commissioner stated, .

N l"lt Is as a rule reasonable to infer that any 'package’ settlement of all elaims, reached
i 3
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: by:agreement, will include a payment in lieu of notice. It was, I think, usual for the

- Statutory authorities jn such cjrcgmstances_to draw that inference; and further to hold
“that the existence of such component element ina 'package’ settlement was sufficient
- to attract the application of regulation 7(1Xd). Byt it is not In all cases an inevitable
“Inference. A right to payment in lieu of notice may be waived., As] understand the

“ observations of the Court of Appeal in Stratton (1978) | wW.L.R 1041 it Is proper to

- 1. consider the trye nature of the terminaj payment, without hecessarily splitting it into
| component parts, and to determine whether it Fepresents compensation for the loss of
future rights (e.g. to earn a wage, L.e. an income loss) or Compensation for the loss of a
capital asset, namely an established job (l.e. @ means of earning remuneration).”

11. > The Commissioner then went on to hold that the Payment to employees on redundancy
in that case was for loss of a Capital asset, not an Income loss, and was not therefore subject
to regulation 7(1Xd). In the Present case, which is a difficylt one, | me to the

Jconclusion that the payment to the claimant of the e ivalent of 13 weeks' wages was also

pPayment for the capital Ioss of a job, despite the Payment’s being Separate from the two
true:redundancy payments, the Statutory payment and the payment under the British
Shipbuilders Scheme, Even though British Shipbuilders themselves referred to the payment
of 13 weeks' wages as being in lieu of notice, it clearly was not in liey of notice. In my view
it was not referable to any notice period byt was a lump sum payment, the same in al| cases
including that of the claimant. Its predominant purpose was to Secure an early release of.

the workforce and to facilitate administration (cf R(U)1/380, paragraph &),

12.°% It was also urged on behalf of the adjudication officer that the payment to the
claimant of 13 times a week's wages was 'caught' by the decision of a Tribunal of _
Commissioners, in R(U)3/83, that a Paymentto an employee which is referable to the
possibility of a protective award made by an industrial tribunal under sections 99 et seq. of
the Employment Protection Act 1975 could also come within the second limb of

regulation 7(1Xd) of the 1983 Regulations as being a payment in fiey of "the remuneration
which (the claimant] would have received... had his employment not been terminated". It is
true that in the present case In the letter already cited (paragraph & above) British
Shipbuilders referred to the similarity of the Period of 13 weeks wages paid to the claimant
(and all other employees) and the 90 days’ period of consultation required by section 99 of
the Employment Protection Act 1975 but In my view that was only in the context of the
administrative convenience of ensuring freedom from any disruption etc on the making of
the large scale redundancies. The payment of 13 weekf_wage;tp_;,he_cjg_imant In the
present case and to the other mployees bore no relation to ANy unexpired portion of the 90
d_a—fs_':cpns\m_é_'t'lan—b"eﬁcid{‘as was the case In R(U)3/33 and also in R(U)7/30. | note that the

13. For all these reasons, the appeal of the clalmant must pe allowed in what In my view Js
8 comparatively exceptional case, I should add that It is not material to ascertain, In view of
the judgment I have made of the facts in this situation, whether pr not there was an actyal
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walver of the notice period or what was the precise effective date of termination (a point

~~made by Mr Butt by reference to 12 Aprll 1984 being given by the-employers as the

Redundancy Payments Act relevant date - in any event section 55(5) of the Employment
Protection (Consolidation) Act 1978 may well explain that). My decision is based simply on
the fact that the payment of 13 times the clalmant's weekly wage to the claimant bore no
relation to and was not connected with any of the claimant's rights (whatever they were) to
notice or to the exact date of expiry of his contract of employment but was simply a fump
sum compensation payable to all employees made redundant whatever their length of service
and whatever their entitlement to notice. "

'
i

. . (Signed)  M.J. Goodman
Commissioner
Date: 23rd September 1986



