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1.    The decision of the Glasgow disability appeal tribunal (the tribunal) held on 12 May 1999 is erroneous in point of law. Accordingly, I set it aside and remit the case for rehearing by a differently constituted tribunal in accordance with directions given below.

2.    I had hoped to substitute my own decision in the case. However, with regret I have concluded that there are insufficient findings by the tribunal from which I can draw appropriate inferences. 

The issue

3.    This concerns the middle rate of the care component of disability living allowance (DLA) based on the claimant’s day attention requirements. Is the total time involved in giving the acts of attention relevant or only their distribution and number? 

Background

4.    The claimant’s date of birth is 3 June 1995 and his mother therefore acts on his behalf as his appointee (the appointee). The claimant has talipes of his left foot. In the claim made on 22 April 1998, the appointee said that her son frequently fell because of poor balance and that twice a day, for twenty minutes each time, she manipulated his foot to encourage it to straighten.

5.    A report from the general practitioner (GP) dated 10 August 1998, confirmed that the claimant fell frequently, five to ten times a day, both in and outside, resulting in superficial abrasion of the knees. The GP confirmed that the appointee manipulated her son’s foot.

6.    By decision of 19 August 1998 an adjudication officer (AO) held there was no entitlement to DLA. A welfare rights officer (the representative), who has acted for the appointee throughout the appeal, requested review. The representative advised that the claimant’s orthopaedic specialist had instructed the appointee to increase the manipulation of her son’s feet and ankles to seven times a day.

7.    On 9 October 1998, on second tier adjudication, an AO awarded the care component of DLA at the lowest rate for day attention needs (lowest rate day attention) from 22 April 1998 to 2 June 2000 i.e. the day before his fifth birthday. The decision was expressly based on the manipulation required (which in one part of the decision was described as twice a day and in another as three times a day, but with no allusion to any increase following specialist referral). The AO accepted such attention as substantially in excess of that normally required by a child of the same age. It was noted that to qualify for the mobility component DLA a person must be aged five years or over. 

The tribunal decision

8.    On 16 November 1998 an appeal was lodged. The appointee was present at the tribunal hearing with a written submission from the representative. This stated that manipulation of the claimant’s feet seven times a day began 11 September 1998. However, the claimant had surgery on 22 February 1999 and remained in a full cast since. It was submitted that the claimant satisfied middle rate care DLA for day needs through both the attention and the supervision routes.

9.    The appointee gave evidence of how the claimant fell in his home and outside, necessitating plasters and creams for the resultant bruises. From the record of proceedings, it seems there was no discussion during the hearing about manipulations, how long they took or when and how often they were carried out.

10.    The tribunal confirmed the AO award of lowest rate day attention. Its full statement of facts and reasons included the following:-

"Findings of fact 

3. [Claimant] has talipes of his left foot. [Claimant] lacks confidence, even for his age. He falls frequently, several times a day. His condition means that his left foot turns in. 

4. Sometimes, he needs help with dressing. Sometimes he has ‘accidents’ because he is unable to get to the toilet in time. 

5. [Claimant] has never suffered any serious injury as a result of his falls, either outside or in. He has suffered bruises and has required the application of plasters or cream.
.... 

8. [The appointee] manipulates his feet several times a day each day. 

    Reasons for decision
    ………..

3. ... We are satisfied that [claimant] reasonably requires attention in connection with his bodily functions for a significant portion of the day. We identify that attention as being help with dressing and with the results of toilet accidents but more significantly the help needed with the application of creams and plasters as a result of his very frequent falls each day. We note that the GP estimates that he may do so 5-10 times per day whether in or outside. We also accept further that the appellant's mother manipulates his feet. That attention and the attention resulting from the effects of the falls is, in our view, the most significant part of the case ... We are satisfied that these needs, in particular, are substantially in excess of what would normally be required of a boy of [claimant's] age. We are not satisfied that these needs just referred to amount to frequent attention throughout the day in connection with [claimant's] bodily functions. We reach that conclusion because we consider that the attention involved would amount, in terms of time, to approximately one hour in total during the day, averaging matters out."

11.    The tribunal went on to find that supervision needs were not substantially in excess of what would be needed by a boy of his age without his disability and that he did not satisfy the night time rate. 

Written submissions to the Commissioner

12.    The representative’s grounds of appeal focused on the correct legal test for the care component of DLA at the middle rate for day attention needs (middle rate day attention). The functions of the AO have now been transferred to the Secretary of State. The Secretary of State supported the appeal on the basis that the tribunal failed to provide adequate reasons why middle rate day attention was not satisfied. 

13.    In response, the representative accepted the Secretary of State’s submission but reiterated that the tribunal used the wrong legal test to determine "frequent attention throughout the day". It was urged that the correct test for middle rate day attention "relates to the distribution of needs throughout the day and not to the length of time required each time the person requires attention". 

Statutory provisions

14.    Entitlement to DLA for day attention needs depends principally on the provisions of section 72(1) of the Social Security Contributions & Benefits Act (the Act). This gives entitlement to lowest rate day attention under paragraph (a) and to middle rate day attention under paragraph (b) for any period throughout which a claimant:-

    "(a) … is so severely disabled physically or mentally that –

i. he requires in connection with his bodily functions attention from another person for a significant portion of the day (whether during a single period or a number of periods); or

    …………

(b) is so severely disabled physically or mentally that, by day, he requires from another person –

i. frequent attention throughout the day in connection with his bodily functions; or

......"

15.    There is an additional condition for a child (the child condition). Under section 72(6)(b) of the Act, a claimant cannot satisfy DLA criteria for any period while he is under the age of 16, unless:- 

"….

(i) he has requirements of a [relevant] description ….. substantially in excess of the normal requirements of persons of his age; or

(ii) he has substantial requirements of any such description which younger persons in normal physical and mental health may also have but which persons of his age and in normal physical and mental health would not have."

Oral hearing 

16.    An oral hearing of the appeal was held on 31 May 2001. The claimant was represented by Ms Hayes, a Welfare Rights Officer, of the Tollcross Housing Association Ltd. The Secretary of State was represented by Miss Ritchie, Solicitor, of the Office of the Solicitor to the Advocate General. Each had advised me in advance of decisions of Commissioners to which reference might be made, with copies. I am most grateful to them both for this courtesy and for their very helpful submissions. The hearing took the form of a wide-ranging discussion of the relevant points, which I found extremely useful.

17.    Ms Hayes informed us that the claimant, on renewal from his fifth birthday, has been awarded higher rate mobility component and lowest rate day attention. This is because he falls less since his operation, and the decision has consequently been accepted. 

18.    Therefore, the period in issue is limited to the dates of the award made by the AO on 9 October 1998, which is the decision once more under appeal. The new tribunal can not take into account circumstances beyond the date of the AO decision so that, for present purposes, the claimant must be considered as he was without a cast and before the operation.

Concessions

19.    The parties remained unanimous that the tribunal erred in law through inadequate findings in fact. There was no finding on how often the claimant had his feet manipulated, either before or after specialist advice, or how long each episode took. The tribunal was wrong not to mention the possible change in circumstances. If there were seven manipulations a day, each lasting twenty minutes, then manipulations alone would involve more than one hour in total during the day. The tribunal’s approach on falls was also deficient. It accepted that the claimant falls frequently, but without any indication of the range involved, merely noting the GP estimate of falls 5 to 10 times per day. Nor did the tribunal find approximately how long each kind of act of attention lasts, simply the overall total, nor the pattern of needs.

20.    I accept this joint submission. The tribunal erred in law so that its decision must be set aside. However, the parties now also agree that the tribunal applied the wrong legal test with respect to middle rate day attention. But there is some divergence on the correct approach.

The arguments

For the Secretary of State

21.    Miss Ritchie relied mainly on CSDLA/24/98, a decision of Mr Commissioner May QC, in which the reasons of the tribunal concerned had been these:- 

"The representative argued that if the claimant required four or five periods of attention each day then this should justify an award of middle rate care component, on the basis that that level of attention would satisfy the frequent attention test. The tribunal took the view that as it had been agreed the total time required each day would not exceed one hour, the ‘significant portion of the day’ test was more appropriate."

22.    The Commissioner accepted the submission of the claimant’s representative that lowest rate day attention and middle rate day attention are different, separate tests and that (see paragraph 9):-

" … simple aggregation of the time reasonably required in respect of such attention each day would not be a proper approach in determining whether a claimant satisfied the condition [applicable to middle rate day attention]."

23.    However, Commissioner May found no error because the tribunal aggregated time in the context of a finding that attention was required four to five times per day:-

"That context would mean that the tribunal were not relying merely on an aggregation of time also [sic] taking into account the number of periods of time the claimant required attention" (paragraph 10).

24.    If I understood Miss Ritchie correctly, she read the above case as saying one must look primarily at the occurrence of the requirement for attention over the day, but also at the time needed. Duration is a subsidiary factor on which it is not wrong to rely, provided that number and pattern are looked at first.

25.    Miss Ritchie submitted that CSDLA/24/98 also underscored that the determination of "frequency" is essentially a "jury one relating to facts. It is to be approached broadly" (see paragraph 11). The Commissioner held there was no error of law in a tribunal conclusion that attention requirements of four to five times a day were insufficient.

26.    Miss Ritchie cited CDLA/12315/96 as a useful summary. At paragraph 11, Commissioner Powell said:-

"Frequent attention throughout the day is not the same as continual, or near continual, attention. The claimant will satisfy the test if, on average, he requires attention on a number of occasions throughout the day. For example, and it is only an example, an appellant will satisfy the test if he or she needs help getting up, dressing and washing in the morning and in going to bed at night and also requires a reasonable amount of relevant attention on two or three further occasions during the course of the day."

27.    For "throughout the day", Miss Ritchie referred to CA/140/1985 in which Chief Commissioner Bromley emphasised the importance of looking at the day as a whole, so that even if the main requirements were at the beginning and end of the day, nevertheless one should pay regard to any needs in the remainder of the day.

28.    In CA/281/1989 (H 8/91), Commissioner Rice opined that attention must be given "at intervals spread over the day" so that frequent and intense attention over a more restricted period would not be enough.

29.    With respect to whether I could make the decision, Miss Ritchie conceded that the tribunal accepted the claimant as having "very frequent falls each day" and "whether outside or in". She therefore further agreed it was likely such falls were "throughout the day". But although the manipulations were found to be "several times a day each day", it was not as inevitably the case in her view that these were throughout the day. However, there was probably sufficient in respect only of the falls to satisfy middle rate day attention.

For the claimant

30.    Ms Hayes argued that all that Commissioner May QC was saying in CSDLA/24/98 was that there was no error of law in considering the time taken for the attention. She pointed out that it may be necessary to do so in the event of lowest rate day attention becoming an issue. Commissioner May acknowledged, however, that each test had separate criteria. What one must not do is what the tribunal did, which was to draw a conclusion from the time taken that therefore middle rate day attention was not satisfied.

31.    Ms Hayes referred to the very clear decision of the then Mr Deputy Commissioner Jacobs in CDLA/12150/1996, where the tribunal had drawn a similar conclusion to the one in issue here (see paragraph 11):-

"Having carefully considered all the evidence before us, we consider that the sum total of all the needs would not normally amount to an hour’s attention during the day. It follows therefore that we also do not accept that they amount to frequent attention throughout the day."

32.    The Deputy Commissioner held that the tribunal’s decision was erroneous in law:-

"The fact that attention is limited to an hour on an average day does not necessarily mean that it cannot arise frequently throughout the day. The middle rate of the care component depends upon the pattern and frequency of the claimant’s need for attention, not the total duration of that attention. Attention may be reasonably required for a long time in the course of a day without it being required frequently or throughout the day. Equally it may be required briefly, but frequently throughout the day. There are no doubt cases in which the nature and duration of the attention in the circumstances of the case speak for themselves as to the frequency and pattern of that attention. This is not such a case. …… The tribunal should, therefore, have made findings on the frequency and pattern of the need for attention. As there would be variation from day to day depending upon the circumstances, the tribunal should have reached a balanced judgement of the overall need for disablement [sic] and not merely drawn a conclusion on the pattern and frequency from the total time that would be devoted to the attention given."

33.    Ms Hayes thought there were no clear guidelines on the meaning of "frequent", but it must be satisfied by the tribunal’s finding of frequent falls. The same applied to their finding of manipulation of the claimant’s feet several times a day each day. Falls inside and out must also be throughout the day. So far as the manipulations were concerned, it was noteworthy that the mother was not told to increase the length of each episode but to increase their number. Applying common sense, such manipulations must likewise take place over the course of the day. I could, therefore, substitute my own decision. 

My conclusion and reasons

Middle rate day attention
34.    I agree with both representatives that the tribunal applied the wrong legal test. It is essential that attention be firstly, frequent and secondly, throughout the day. As Lord Woolf pointed out in Mallinson v The Secretary of State for Social Security [1994] 2 All ER 292 at page 305:-

"The requirement of frequency of attention throughout the day is a significant control …"

35.    I accept Ms Hayes’ argument that only the frequency and pattern of the attention count and not its duration. Attention must, of course, always be more than de minimis but, provided it passes that test, it may be brief. Nor is CSDLA/24/1998 inconsistent with this. It cannot be wrong for a tribunal to make findings about the time for which attention is required, but it is otiose for middle rate day attention, except with respect to de minimis considerations. 

36.    Although on this point Miss Ritchie did not seek to rely upon Commissioner Powell’s view in CDLA/12315/1996, as set out above at paragraph 26, it nonetheless supports her approach. He refers to "a reasonable amount of relevant attention". Moreover, he refers earlier, at paragraph 5 of his decision, to the failure of the tribunal to make any findings "as to the frequency or the duration of the resulting attention which she required". However, there was no oral hearing and it is not apparent that the particular point nor CDLA/12150/1996 were drawn to the Commissioner’s attention.

37.    There is no justification from the statutory language providing the criteria for middle rate day attention, to conclude that totalling time is relevant. Nor is there any suggestion of a hierarchy, such that if the claimant’s attention needs do not exceed one hour, which in CDLA/58/1993 (but see CSDLA/29/94 for a different opinion) was considered the minimum which could be considered "significant" for the purposes of lowest rate day attention, then the claimant could never satisfy the different and separate test for middle rate day attention. I agree with and follow the view expressed at paragraph 12 of CDLA/12150/1996:-

"At first sight it may seem strange that attention which is insufficient to justify an award of the lowest rate of the care component might nonetheless be sufficient to justify an award of a higher rate. …… As a matter of interpretation I can see no way to avoid this result which is a consequence of the difference of emphasis in the legal criteria. It is certainly not an irrational result, as the amount of money which the claimant receives depends upon the rate awarded and a higher payment is obviously appropriate where the attention is spread throughout the day, since it is likely to be more expensive to purchase such care".

38.    The tribunal erred in law in regarding the time involved as conclusive on whether the needs satisfied middle rate day attention, thereby precluding itself from making findings on the crucial factors, the distribution and number of the episodes of attention.

Frequent attention throughout the day

39.    Miss Ritchie initially argued that, as applying this test was one of fact and degree, a jury question, it should not be further defined. While I accept that it is for tribunals to decide whether, on the facts of any particular case, the statutory words are satisfied, it is inappropriate to give tribunals no assistance on their meaning. Such imprecision leaves decision makers floundering.

40.    A much quoted definition of "frequent" is that of Lord Denning M.R. in R. v. National Insurance Commissioner, ex p. the Secretary of State for Social Services, reported as an appendix to R(A)2/80, which is that it means "several times – not once or twice". Yet the definition of "several" in the Oxford Compact English Dictionary is "more than two but not many", and of "frequent" as "occurring often or in close succession". There is no suggestion of any limit to the number of occurrences in the latter definition, only to their timing.

41.    As said in CA/147/84, the phrase "frequent ….. throughout the day" consists of ordinary words not used in any unusual sense. Therefore, it is questionable, contrary to the opinion of Commissioner Powell (see paragraph 26 above), that the meaning is not close to "near continual attention". The Oxford Compact English Dictionary defines "continual" as "constantly or frequently recurring". In CA/080/1986 (see paragraph 5) the Commissioner thought what is connoted is "attention which is given very often during the period accepted as the day". This better captures the ambit of the entire phrase.

42.    Because what is crucial is that the attention is "frequent …. throughout the day". The words must be read and understood together. In H 8/91, the Commissioner held that attention is required at intervals spread over the day. In CSDLA/282/96, Commissioner Walker QC pointed out (see paragraph 11):-

"Therefore it is only if the attention, viewed across the whole span of the day, falls to be regarded as ‘frequent’ that the middle rate comes into play."

The same Commissioner, at paragraph 6 of CSDLA/864/1999, referred to:-

"….frequently, although it may be at intervals, throughout the whole of the daytime…"

43.    When Lord Denning M.R. considered the word "frequent", it was in a context in which, if one’s day attention needs were not "frequent … throughout the day", then there was no entitlement. Now, there is the alternative possibility of lowest rate day attention, which can be satisfied during a single period or a number of periods. Therefore, what Lord Woolf called the "significant control" of the requirement for frequent attention throughout the day, must be more carefully applied. If a meaning is to be given to the complete phrase, which distinguishes it from "a number of periods", then the episodes of attention, even if brief, should arise very often over the course of a whole day. Different kinds of reasonably required attention are included, whatever their length (provided not de minimis), and irrespective of whether the spread is uneven or that some acts of attention may seem more important or intense than others. But to justify middle rate day attention it seems essential that appropriate help is needed very often over the course of the whole day, whereas such occurrence and pattern has no relevance to lowest rate day attention.

Making my own decision

44.    I indicated at the oral hearing that I was keen to do this. I now see that the lack of sufficient findings remains a stumbling block. I take the view that the attention reasonably required with respect to falls, although almost certainly brief, is not de minimis and is frequent throughout the day and has been from the outset of the claim. From the facts found by the tribunal, I consider these are reasonable inferences. Therefore, I could conclude that the criteria under section 72(1)(b)(i) of the Act are satisfied through the period of the current award and without reference to the manipulations where the distribution is more speculative.

45.    But there is also the child condition. Unfortunately, without appropriate findings on the number and duration of the manipulations, both before and after their increase following specialist advice, I must determine the applicability of this condition too, solely with respect to the falls. 

46.    The time taken by the attention given is a necessary matter to which to have regard in determining whether a child has needs substantially in excess of what would normally be required by a child of that age. It is not the only relevant factor. In CA/092/1992, as the then Mr Deputy Commissioner Rowland set out (see paragraph 5):-

"Attention or supervision may be required ‘substantially in excess of that normally required’ either by virtue of the time over which it is required or by virtue of the quality or degree of attention or supervision which is required."

47.    This tribunal was satisfied that the claimant’s needs were substantially in excess of the normal requirements of a boy of the same age. However, this was in the context of attention with manipulations as well as attention with falls. They have not made clear whether they are relying only on time involved or also having regard to the quality or degree of attention when contrasted with that given to a child without a disability. While time is not significant to "frequent attention … throughout the day", it may be crucial to the child condition.

48.    There are similarly no findings on the number of falls or for how long they necessitate help. Thus, I am unable to draw the necessary inferences on whether the attention given with respect to falls, even if alone it satisfies the frequent attention requirements, also satisfies the requirement that it is substantially in excess of normal. I am, therefore, obliged to remit for a fresh hearing. 

Directions

49.    My directions to the new tribunal are these:-

a. It will make findings on the claimant’s disabilities and on what assistance is required by the claimant in connection with his bodily function of movement.

b. How much attention is reasonably required or how frequently, are questions of fact. But only if the claimant reasonably requires attention with his bodily functions, very often across the whole span of the day albeit each episode is short, will he qualify for middle rate day attention. The claimant may or may not qualify throughout the period in issue, which is 22 April 1998 to 2 June 2000 (both dates included) or it may be that he qualifies only at a later stage, following an increase in his attention needs and subject to the three month qualifying period. These are matters of fact for the tribunal.

c. For entitlement at any stage, the claimant must satisfy the child condition. This means that, in addition to satisfying the ordinary criteria for entitlement to DLA at a particular level, he must show that his qualifying needs are substantially in excess of those of a child of the same age without his disability. Any change in needs throughout the relevant period is also for consideration on this issue.

d. Full and careful fact finding is essential as a foundation to underpin the application of the appropriate tests to the claimant’s circumstances.

Summary

50. It is emphasised that there will be a complete rehearing. It is for the tribunal now dealing with the appeal to make its own decision based on its own findings from the evidence and arguments before it, but in accordance with the above directions.

 

L T PARKER

Commissioner

Date: 8 June 2001

