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1. The claimant's appeal fails. The decision of the Edmonton social security appeal tribunal dated 22 July 1999 is not erroneous in point of law and therefore stands.

2. The claimant is a Turkish national. He arrived in the United Kingdom on 7 February 1994. He applied for asylum on 23 February 1994. His application has not yet been determined, although I was told at the oral hearing that he had been granted exceptional leave to remain in the UK in March 2000. He was awarded and paid income support from and including 8 March 1995. Entitlement on that award came to an end on 12 August 1998, because he became engaged in remunerative work from 10 August 1998. That work only lasted until 4 September 1998. The claimant received jobseeker's allowance ("JSA") from 8 September 1998 to 7 March 1999. On a change of address, entitlement to JSA was removed. He made a claim for income support on a date which cannot now be identified. On 25 March 1999 the adjudication officer issued the decision that the claimant was a person from abroad, whose applicable amount for income support purposes was nil. It was that decision, which had the effect that the claimant was not entitled to income support, which was under appeal to the appeal tribunal.

3. The appeal was recognised to turn on one question of law. With effect from 5 February 1996 an amendment was made by regulation 8(3) of the Social Security (Persons from Abroad) Miscellaneous Amendments Regulations 1996 ("the 1996 Regulations") to the provisions of regulation 70 of the Income Support (General) Regulations 1987 ("the Income Support Regulations") on when there could be entitlement to income support under the urgent cases provisions for asylum seekers. The claimant had from the outset come within the definition of "person from abroad" in regulation 21(3) so that under paragraph 17 of Schedule 7 to the Income Support Regulations his applicable amount was nil except when regulation 70(3) applied. The claimant came within regulation 70(3) as it was before 5 February 1996, because he was an asylum seeker as defined in regulation 70(3A), having submitted a claim for asylum which had not been recorded as finally determined or abandoned. He did not come within regulation 70(3) from 5 February 1996 onwards because the definition in regulation 70(3A) had been altered by regulation 8(3)(c) of the 1996 Regulations to require that the claim for asylum was made "on his arrival ... in the United Kingdom".

4. Under those provisions the claimant could not be entitled to income support on the claim in March 1999. However, the question which arose for the appeal tribunal was whether the claimant was able to benefit from the saving provision in regulation 12(1) of the 1996 Regulations: 

"(1) Where, before the coming into force of these Regulations, a person who becomes an asylum seeker under regulation 4A(5)(a)(i) of the Council Tax Benefit Regulations, regulation 7A(5)(a)(i) of the Housing Benefit Regulations or regulation 70(3A)(a) of the Income Support Regulations, as the case may be, is entitled to benefit under any of those Regulations, those provisions of those Regulations as then in force shall continue to have effect [(both as regards him and as regards persons who are members of his family at the coming into force of these Regulations)] as if regulations 3(a) and (b), 7(a) and (b) or 8(2) and (3)(c), as the case may be, of these Regulations had not been made."

The words in square brackets were added with effect from 24 July 1996 by virtue of paragraph 5 of Schedule 1 to the Asylum and Immigration Act 1996.

5. It may be helpful to set out here the remainder of regulation 12:

"(2) Where, before the coming into force of these Regulations, a person, in respect of whom an undertaking was given by another person or persons to be responsible for his maintenance and accommodation, claimed benefit to which he is entitled, or is receiving benefit, under the Council Tax Benefit Regulations, the Housing Benefit Regulations or the Income Support Regulations, as the case may be, those Regulations as then in force shall have effect as if regulations 3, 7 or 8, as the case may be, of these Regulations had not been made.

(3) Where, before the coming into force of these Regulations, a person is receiving attendance allowance, disability living allowance, disability working allowance, family credit, invalid care allowance or severe disablement allowance under, as the case may be, the Attendance Allowance Regulations, Disability Living Allowance Regulations, Disability Working Allowance Regulations, Family Credit Regulations, Invalid Care Allowance Regulations or Severe Disablement Allowance Regulations, those Regulations shall, until such time as his entitlement to that benefit is reviewed under section 25 or 30 of the Social Security Administration Act 1992, have effect as if regulation 2, 4, 5, 6, 9 or 11, as the case may be, of these Regulations had not been made."

6. The adjudication officer submitted to the appeal tribunal that the claimant did not come within regulation 12(1) on the claim in March 1999, because that was a fresh claim and it was only entitlement under the claim running on 4 February 1996 which was protected by regulation 12(1). On behalf of the claimant it was submitted that, as the claimant was entitled to benefit under regulation 70(3A)(a) of the Income Support Regulations immediately prior to 5 February 1996, he was entitled to have his claim in March 1999 determined as if regulation 70(3A)(a) had never been amended despite the break in entitlement after 12 August 1998. The appeal tribunal decided against the claimant.

7. The claimant now appeals to the Commissioner, with leave granted by the chairman of the appeal tribunal. The appeal tribunal may well not have explained its reasoning as fully as it ought to have done, but the essential question in the appeal is whether it reached the right result in law.

8. The progress of this appeal was deferred pending the issue of the Commissioner's decision in appeal CIS/1115/1999. The facts of that appeal raised exactly the same question of law as in the present case. Mr Commissioner Pacey there held an oral hearing at which the claimant was represented by counsel and the adjudication officer was represented by a solicitor from the Office of the Solicitor to the Department of Social Security. The Commissioner decided that the claimant in CIS/1115/1999 was not able to benefit from the saving provision in regulation 12(1) of the 1996 Regulations. He was referred to all the relevant recent court decisions and also followed two earlier Commissioners' decisions, in appeals CIS/3955/1997 and CIS/4609/1997, both given by Mr Commissioner Angus. Those decisions concerned regulation 12(2) of the 1996 Regulations, but raised the same question about the effect of the coming to an end of entitlement on the claim running on 4 February 1996 and the later making of a fresh claim. The Commissioner there decided that question against the claimants after oral hearings in which the claimants were represented by counsel and the adjudication officer was represented by a solicitor from the Office of the Solicitor to the Department of Social Security.

9. An oral hearing of the present appeal was granted at the request of the claimant's representative. The claimant was represented by Mr Ben Jaffey of the Free Representation Unit, as he had been before the appeal tribunal. The Secretary of State (who has now taken over the functions of adjudication officers) was represented by Ms Vicky Bergmann of the Office of the Solicitor to the Department of Social Security. I am grateful to both representatives for their assistance. 

10. I am faced with the situation where the point of law before me has already been specifically decided by two Commissioners. The principle which I must follow was set out by the Tribunal of Commissioners in paragraph 21 of decision R(I) 12/75: 

"In so far as the Commissioners are concerned, on questions of legal principle, a single Commissioner follows a decision of a Tribunal of Commissioners unless there are compelling reasons why he should not, as, for instance, a decision of superior Courts affecting the legal principles involved. A single Commissioner in the interests of comity and to secure certainty and avoid confusion on questions of legal principle normally follows the decisions of other single Commissioners (see Decisions R(G) 3/62 and R(I) 23/63). It is recognised however that a slavish adherence to this could lead to the perpetuation of error and he is not bound to do so."

In the two decisions referred to it was said that the Commissioners' practice was to follow earlier decisions of the Commissioner unless completely satisfied that they are erroneous, and that weight was given to whether or not the earlier decision was given after an oral hearing at which there was full argument. I take that approach to be incorporated into paragraph 21 of R(I) 12/75. The fundamental principle is as valuable today as it was in 1975 and before. Indeed, with the increase in the number of Commissioners, it may be more valuable in the avoidance of confusion and in the discouragement of attempts to shop around Commissioners in the hope of eliciting some disagreement. 

11. Ms Bergmann submitted that CIS/1115/1999, CIS/3955/1997 and CIS/4609/1997 were rightly decided and should be followed. I do not think that she submitted in so many words that any of the decisions of the Court of Appeal or the High Court were binding on me. That seems to me right, in that none of the court decisions have been directly on the point before me. Mr Jaffey submitted that I should find myself completely satisfied that the decisions were wrong. Mr Jaffey put the case for the claimant most cogently. If I had been deciding the point afresh I might well have concluded that regulation 12(1) of the 1996 Regulations covered the claimant's case. But I am not completely satisfied that the earlier Commissioners' decision were erroneous and therefore consider myself bound to follow them. The result is that the appeal tribunal applied the correct principle of law and that its decision should be upheld. 

12. In the circumstances I do not think that I ought to go into all the details of the submissions made, but I attempt to give a brief explanation of my conclusion. 

13. Mr Jaffey's general submission was not that there was some authority or legislative provision which had not been brought to the attention of Mr Commissioner Pacey or Mr Commissioner Angus, but that their decisions misconstrued the authorities and the legislation. However, he did also place some weight on the statements about the purposes of the 1996 Regulations made by the Secretary of State in referring the draft regulations to the Social Security Advisory Committee ("SSAC") and in responding to the committee's recommendations. Those statements were apparently not specifically relied on by the claimants in CIS/1115/1999, CIS/3955/1997 and CIS/4609/1997. 

14. The draft regulations contained a saving provision with a similar format to the eventual regulation 12(1) and (3), although in the case of income support the protection was expressed to be provided for those receiving benefit before 12 October 1995. That time limitation was removed in the eventual regulations, as it had served its purpose of discouraging a rush of claims before the regulations came into effect. The Secretary of State's explanatory memorandum to the SSAC in October 1995 (in Cm 3062) said this under the heading "Transitional Arrangements": 

"19. The Government has decided that existing claimants will have their entitlement to benefit protected only until the next relevant decision on their case. Those who receive a final negative determination on their asylum claim will lose entitlement at that point, as is the case at present. However, existing claimants who receive a negative decision (other than a final decision) will lose their entitlement only when the new regulations come into effect. For example, an asylum applicant whose claim for asylum is rejected by the Home Office in November will lose entitlement when the amended regulations are expected to come into force on 8 January. The Government sees no justification for continuing to pay benefits to people who are considered by the immigration authorities not to be refugees."

20. The treatment of new claimants will depend on whether they fall into the in-country applicant or port applicant category. In-country applicants who claim benefit from 12 October, and are not nationals of a country notified by the Home Secretary as having undergone a significant upheaval, will lose entitlement when the new regulations come into force. The entitlement of port applicants and in-country applicants from upheaval countries will be affected by the next decision on their asylum claim. If that decision is made prior to the regulations coming into force, entitlement will cease when the regulations take effect. If the decision is made after the regulations come into force, entitlement will cease at the point when the decision is made."

15. The SSAC's main concern on the transitional arrangements, if its primary recommendation that the proposals on asylum seekers should not proceed at all was rejected, was about the absence of protection for those who claimed benefit after 11 October 1995. It suggested "full transitional protection" (paragraph 65 of its recommendations) for people who were in receipt of benefit on the day before the regulations came into force. The Secretary of State's response, having set out the experience of claims, was as follows: 

"29. The Government believes that the inclusion of the original transitional arrangements in the October announcement has therefore served its purpose. The Government has therefore decided to amend substantially the effect of the regulations on asylum seekers who are in receipt of benefits when the regulations come into force. The effect will be that all asylum seekers who are in receipt of Income Support, Housing Benefit or Council Tax Benefit when the new regulations take effect will retain entitlement to these benefits up to the point of the next decision on their asylum claim. Therefore, in-country applicants who claimed benefit after October will retain entitlement until an initial negative decision on their case is made by the Home Office, while existing claimants who are awaiting an outcome of an appeal will retain entitlement until the decision on the appeal goes against them.

30. These revised provisions will give those refused refugee status time to make decisions on their future, and will ease the circumstances of those whose journey to the UK and subsequent claim for asylum may have been based on ignorance of the new rules."

16. Mr Jaffey submitted that the statements by the Secretary of State showed that the intention was that anyone who was entitled to income support immediately prior to 5 February 1996 fell into the category of "existing claimant" and that the only limit on the time for which the protection of having entitlement determined on the old regulations was to continue was set by when the next decision was made on the asylum claim. He also stressed that the claimant in the present case came to the UK at a time well before the test of claiming asylum on arrival was thought of and so fell into the category described in paragraph 30 of the Secretary of State's response. Those circumstances applied to him just as much on his income support claim in March 1999 as on 5 February 1996. Ms Bergmann drew attention to the phrase "retain entitlement" and submitted that that showed an intention only to provide protection while the entitlement existing on 4 February 1996 was not interrupted for some reason independent of the asylum issue. She also submitted that paragraph 30 of the Secretary of State's response did not specify what protection was to be given to the category of asylum seekers described: the claimant here had had his circumstances eased by the continuing of his entitlement to income support down to 12 August 1998 and had been given time to make decisions about his future. 

17. I think that the truth is that the specific problem before me was not in mind when the statements cited above were made. The use of the phrase "retain entitlement" does not to my mind require the result suggested by Ms Bergmann. But nor does the emphasis on the effect of a decision on the asylum claim in bringing an end to protection mean that it was intended that protection should be retained although entitlement on the claim which was running on 4 February 1996 had come to an end. That circumstance simply was not contemplated and the Secretary of State's statements do not in my judgment provide any real indication of the legislative purpose on the specific problem before me. Therefore, the absence of discussion of those statements by Mr Commissioner Pacey and Mr Commissioner Angus does not provide a basis for my declining to follow their decisions. 

18. That brings me back to the reasoning expressed in those decisions. I have given careful consideration to Mr Jaffey's submissions. I am not sure that I would take the same view as Mr Commissioner Pacey about the essential nature of transitional protection (as, for instance, in paragraph 11 of CIS/1115/1999, where I think he gives a wider effect than is justified to what was said by Mr Commissioner Rowland in CIS/16992/1996 et al, and paragraph 17). It seems to me that it all depends on how the transitional or saving provision is expressed, as is shown in Professor Ogus's instructive article in 6 Journal of Social Security Law 111 (1999). I also have doubts about how far what was said in the Court of Appeal in R v Chief Adjudication Officer, ex parte B (9 December 1998) can be applied to regulation 12(1) of the 1996 in addition to regulation 12(3) (see paragraphs 24 to 26 of CIS/1115/1999). However, even if I elevated those doubts to settled views, that would only affect some of the support for the conclusion reached by Mr Commissioners Pacey and Angus. There remains the central question of the interpretation of the words of regulation 12(1) in their context in the 1996 Regulations and in the income support legislation as a whole. In my view those words are ambiguous. The Commissioners' conclusion on that question, after full argument at oral hearings, is one which could reasonably have been reached.

19. My doubts about the reasoning in Mr Commissioner Pacey's and Angus's decisions leave me well short of being completely satisfied that the decisions are erroneous. Accordingly, I follow and apply those decisions. The result is that the claimant's appeal to the Commissioner must be disallowed. Unless and until one of the cases raising the question before me reaches the Court of Appeal, it seems to me that the question must be regarded as having been conclusively decided at the level of the Commissioners.

 

J Mesher

Commissioner
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