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1. My decision is that the decision of the Wolverhampton social security appeal tribunal given on 6 October 1998 is erroneous in point of law. I therefore set aside that decision and, since I can do so without making any fresh or further findings of fact, I substitute my own decision, which is that the decision of the adjudication officer issued on 2 October 1997 determining that the claimant was not entitled to income support falls to be reviewed under section 25(1)(b) of the Social Security Administration Act 1992 on the ground that receipt of disability living allowance by the claimant for the period from 15 October 1997 to 22 March 1998 constituted a relevant change of circumstances since that decision was given. The revised decision on review is that the claimant was entitled to income support during that period and I remit to the Secretary of State all issues relating to the calculation of entitlement to, and payment of, any arrears of income support now due as a result of my decision.

2. The claimant, who is in poor mental and physical health, made a claim for income support in September 1997 (the precise date is not clear). Entitlement to income support depends on a claimant's income not exceeding the applicable amount prescribed by regulation 17 of the Income Support (General) Regulations 1987, but regulation 17(d) and Schedule 2 of the Regulations make provision for certain premiums, including severe disability premium, to be taken into account in determining the applicable amount. The claimant was in receipt of incapacity benefit and was entitled to income support only if he qualified for the severe disability premium by virtue of being in receipt of the care component of disability living allowance at the middle or highest rate. In a letter accompanying the claim for income support, the claimant's social worker therefore asked for the income support claim to be "held" until the claimant's entitlement to disability living allowance had been determined, but on 2 October 1997 the claimant was informed that that was not possible and that he should make a fresh claim for income support if he was notified of an award of disability living allowance. A decision notice refusing the claim for income support was issued on the same day, although the claimant states that he did not receive it.

3. The claimant was notified by letter dated 12 February 1998 that he had been awarded the care component of disability living allowance at the middle rate for the period from 15 October 1997 to 14 October 1999 and on 23 March 1998 he made a fresh income support claim on form A1, in accordance with the advice which he had been given on 2 October 1997. In a letter received on 23 April 1998 (although dated 30 April) the claimant's social worker asked for the award of income support to be back-dated to 15 October 1997, but on 24 April 1998 the adjudication officer made a decision which is recorded on form AT2 in the following terms:

"The claim of 23.3.98 cannot be extended to cover the period 15.10.97 to 22.3.98 as none of the criteria permitting such extension are met."

The claimant appealed to the tribunal against that decision on 11 May 1998.

4. Following the appeal hearing on 6 October 1998, the tribunal issued a decision notice allowing the appeal and holding that the claimant was entitled "to a review of Income Support from 15.10.97 to 22.3.98 inclusive". In the summary of the grounds for the decision, the tribunal referred to regulation 63(1A) of the Social Security (Adjudication) Regulations 1995, and held that receipt by the claimant of arrears of disability living allowance "leads to a review to increase the amount of income support entitlement". However, on 10 November 1998 the tribunal issued a statement of facts and reasons purporting to allow backdating of the second income support claim to 23 December 1997 (the date three months before the claim) under regulation 19 of the Social Security (Claims and Payment) Regulations 1987. The statement recorded a finding that the claimant had made his (second) claim as soon as reasonably practicable and, on that basis, the tribunal purported to exercise the discretion to backdate the claim by the maximum period permitted by regulation 19, on the ground that the claimant had been given information by an officer of the Department of Social Security which led him to believe that a claim for benefit would not succeed.

5. Although I agree with the submission of the claimant's representative that it was not open to the tribunal to announce a decision and to issue a decision notice awarding the claimant benefit for the period beginning on 15 October 1997, and then to issue a statement of facts and reasons limiting the award to the period commencing on 23 December 1997, I also consider that that action by the tribunal revealed an even more fundamental flaw in the adjudication. Regulation 63 of the Claims and Payments Regulations imposes limits on backdating in cases where there has been a review of an award of income support, and the provision has no application to new claims. Regulation 19 of the Claims and Payment Regulations, on the other hand, deals with the time for making new claims and with the backdating of such claims, and has no application to reviews. The tribunal's decision notice is therefore on the basis that the tribunal were dealing with a refusal to review, whereas the statement of facts and reasons is on the basis that the tribunal were dealing with a refusal to backdate a new claim. Clearly, therefore, the tribunal's decision cannot stand.

6. Although the decision of the adjudication officer, in the form in which it was recorded in form AT2, refers only to the claim of 23 March 1998, I am satisfied that the adjudication officer must be taken to have refused an application for a review of the decision refusing benefit on 2 October 1997 made in consequence of the award of disability living allowance. The letter from the claimant's social worker received on 23 April 1998 asking for income support to be awarded for the period covered by the disability living allowance award was independent of the second claim and the decision taken on the following day refusing to backdate the award must have been in response to the social worker's letter. Moreover, as the Commissioner pointed out in CG/1479/1999, the second application for income support ought to have been treated as a review application, since in this case the backdating provisions relating to reviews in regulation 63(1A) of the Adjudication Regulations were potentially more advantageous to the claimant than the new claims provisions in regulation 19 of the Claims and Payment Regulations. The claimant referred to regulation 63(1A) in his form of appeal to the tribunal and the adjudication officer dealt with it in his submissions. I therefore consider that the tribunal were correct to deal with the matter on the basis set out in the decision notice, namely, that they were considering an appeal against a refusal to review the decision disallowing the claim for income support made in September 1997.

7. The question which I therefore have to decide is whether the adjudication officer ought to have reviewed that decision. In cases where there has been a revised determination on a claim or question relating to income support under section 25(1) of the Administration Act, regulation 63(1) of the Claims and Payment Regulations limits the period of backdating of any award under the revised determination to one month before the request for a review or, if there was no such request, one month before the date of the review itself. However, regulation 63(1A) removes that limit where the reason for the revised determination is that the claimant or a member of the claimant's family has become entitled to another benefit, or increase in such benefit, which has been awarded in respect of a period before the one month period. The tribunal, in their decision notice, accepted the claimant's submission that regulation 63(1A) enabled income support to be backdated to the date from which disability living allowance was awarded, but the regulation comes into play only once entitlement to review has been established. Regulation 63(1A) does not, in itself, confer any entitlement to review, and the tribunal's decision was therefore defective in failing to find any ground on which the decision disallowing income support could be reviewed.

8. The difficulty in a case where an award of a qualifying benefit is made after an initial refusal of an income support claim lies in identifying a ground for a review of the original decision. Section 25(1)(b) permits review if there has been any relevant change of circumstances since a decision was given, but in CG/1479/1999 the Commissioner held, applying R(A) 2/81, that an award of a qualifying benefit for a period after a decision refusing a claim for income support has been given is not a relevant change of circumstances because the decision relates only to the period between the date of the claim and the date of the decision.

9. Regulation 56 of the Adjudication Regulations makes special provision for questions which are not immediately determinable in income support and social fund cases. So far as material, the regulation provides:

"Where on consideration of a claim or question relating to income support...it appears to the adjudication officer that the claimant's entitlement to, or the rate or amount of, such benefit depends on the determination of-

(a) (not relevant)

(b) any of the questions mentioned in paragraph (3), and he is satisfied that the question cannot be immediately determined, he shall proceed to determine the claim or question on the assumption that the determination of the question so mentioned will be mentioned will be adverse to the claimant.

(3) The questions referred to in sub-paragraph (1)(b) are:

(a) (not relevant)

(b) (not relevant)

(c) whether in relation to the claimant the applicable amount includes severe disability premium by virtue of regulation 17(1)(d) or 18(1)(e) of, and paragraph 13 of Schedule 2, to the Income Support Regulations"
Regulation 63(4) provides for decisions made under regulation 56 to be reviewed, as follows:

"A determination relating to income support made by an adjudicating authority or a Commissioner shall be reviewed by an adjudication officer or, on a reference by him, by an appeal tribunal where this is necessary to give effect to-

(a) ...

(b) a determination given on a question to which regulation 56 applies;

(c) (not relevant)

10. Although regulation 56 entitled the adjudication officer to disallow the first income support claim without awaiting the outcome of the claim for disability living allowance, it is not clear whether he had that power in mind when he did so. If he was not acting under the power, then I consider that he acted erroneously in determining the claim when it was not practicable to do so, for the reasons explained by the Commissioner in CG/1479/1999. If, however, the adjudication officer was acting under regulation 56, regulation 63(4) imposed a duty to review the decision disallowing the income support claim as soon as the claimant was in receipt of disability living allowance. Since the reason for the revised determination on the review would have been that the claimant had become entitled to another benefit, regulation 63(1A) would then operate to disapply the limit on backdating which would otherwise arise under regulation 63(1).

11. That still leaves the question of what power of review is being exercised when an adjudication officer deals with a claim in accordance with regulations 56 and 63(1) of the Adjudication Regulations. It can be argued that regulation 63(4) creates a power of review independent of the general powers in section 25 of the Administration Act, but I do not consider that it is necessary to decide that point. In my view, a decision made under regulation 56 must form an exception to the general principle that a decision disallowing benefit relates only to the period between the date of the claim and the date of the decision. By regulation 17 of the Claims and Payment Regulations, a claim for income support is treated as made for an indefinite period, and any award on the claim is also made for any indefinite period. Regulation 56 requires the claim in respect of such a period to be determined on the basis of an assumption about an unknown future event. If the claimant is subsequently awarded the benefit which entitles him to income support and the statutory assumption therefore proves to have been false, the receipt of the qualifying benefit must, in my view, be a relevant change of circumstances and therefore empower review under section 25(1)(b) of the Administration Act.

12. Although I am therefore satisfied that the claimant became entitled to income support from the date when he received disability living allowance, there is a technical difficulty in disposing of the appeal caused by the fact that the adjudication officer did not make clear why he did not accede to the request to await the outcome of the disability living allowance claim before determining the income support claim. If he refused that request otherwise than under regulation 56 of the Adjudication Regulations, then his decision was erroneous in point of law for the reasons given in CG/1479/1999 and his decision falls to be reviewed under section 25(2) of the Administration Act. Where an adjudication officer exercises the power conferred by regulation 56, it is, in my view, desirable that that should be made clear, so that the claimant is aware that the determination is of a provisional nature pending a decision on the regulation 56(3) question. However, the regulation conferred power on the adjudication officer in this case to take the course which he did in relation to the first income support claim, and I am prepared to assume that the adjudication officer acted in the exercise of the power. On that basis, the error in law lay in the failure to review the decision under regulation 63(4). For the reasons which I have given, I consider that the ground for review was a relevant change of circumstances within section 25(1)(b) of the Administration Act. The decision which I give is therefore that the claimant was entitled to a review under section 25(1)(b) of the Administration Act on the ground that his receipt of disability living allowance was a relevant change of circumstances after the decision refusing him income support was given. The revised determination on review ought to have been that the claimant was entitled to income support for the period commencing with the claimant's receipt of disability living allowance, that is, 15 October 1997. I substitute that decision for the decision of the tribunal.
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