Decision No: C3/00-01(IS)(T)
Starred Decision No.: 10/01


1. This is an appeal by the Department, with leave of a legally qualified panel member, from a decision of a Tribunal to the effect that the time for claiming Income Support in relation to the claimant’s claim made on 8 October 1999 can be extended to cover the period from 1 September 1999 to 4 October 1999. 


2. As it appeared to the Chief Commissioner that the appeal involved a question of law of special difficulty, he directed, in accordance with article 16(7) of the Social Security (Northern Ireland) Order 1998, that the appeal be dealt with by a Tribunal consisting of two Commissioners. A hearing of the appeal took place at Coleraine on 17 October 2000. 


3. The case concerns a late claim for Income Support made on 8 October 1999. Immediately before this claim for Income Support, the claimant, who was born on 11 June 1940, was in receipt of income-based Jobseeker’s Allowance and, in addition, he was in receipt of Disability Living Allowance due to a deformity of one of his legs. The Jobseeker’s Allowance was paid for the period up until 31 August 1999 but it ceased because he had claimed Incapacity Benefit. On 5 October 1999 the claimant requested an A1 claim form – an Income Support claim form for persons under pensionable age. The Department informed the claimant that the claim form should be returned by 5 November 1999. On 7 October 1999 the claimant’s claim form was received and his claim was treated as being made on 5 October 1999 in accordance with regulation 6(1A)(b) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987. On 8 October 1999 the claimant requested that his claim be backdated to 1 September 1999 because he was not informed that he had to claim Income Support. On 12 October 1999 the Adjudication Officer (whose functions are now transferred to a Decision Maker of the Department due to legislative changes) decided that the claimant was entitled to Income Support from 5 October 1999 but that backdating was not appropriate for the period 1 September 1999 to 4 October 1999 as he had not satisfied the conditions which would have enabled an extension of the prescribed time for making a claim. In particular the Adjudication Officer, now the Decision Maker, could not extend the time for making the claim for Income Support under regulation 19(4) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987 because the claimant did not satisfy any of the requirements set out in regulation 19(5). Prior to consideration by the Adjudication Officer the Department had considered whether an extension of the prescribed time for claiming was appropriate under Regulation 19(6) but had decided that this was not appropriate because the claimant did not satisfy any of the requirements set out in Regulation 19(7). 


4. On 20 October 1999 the claimant appealed against a decision not to backdate his claim to 1 September 1999. 


5. The appeal was heard on 8 December 1999 before a Tribunal consisting of a legally qualified member. The appellant was present and was represented by Mr M Hunter of the Ballysally Community Association but there was no Departmental Presenting Officer in attendance. 


6. The legally qualified member noted that the following documents were considered: 

"1. Adjudication Officer submission.
2. General letter Citizens Advice Bureau to local office Social Security Agency.
3. Social Security Reports 12.2.96. 


7. The legally qualified member made the following record of proceedings:- 

 

"Representative -
" I feel claimant should have been told to claim Income Support. Was on income based Job Seekers Allowance. Argument is policy of Job Seekers Allowance just to take easy way out and advise about medical certificate and sign off with no information given (submit letter to Social Security Agency (Job Seekers Allowance) and reply).

Claimant -
I was on Job Seekers Allowance. Sent to New Deal. Advised to go to doctor. I have disability – bad leg. Badly deformed and on Disability Living Allowance. I signed in Coleraine. Sick line General Practitioner – back next day with line. Day I got line was signing day. I signed at 11.00 am. Saw doctor that evening. Back next day to tell them I had got line. I was to go on New Deal same day as signing. New Deal told me to go and sign.
Next day into local office.
Went to reception. Told man.


Representative -
Coleraine – 3 sections – Job Seekers Allowance. General (passports), then, far side.
Income Support. Three separate entrances.


Claimant -
I went to Job Seekers Allowance. Waited. Told chap had 13 week line. He said what date on it? I said 31st August. He asked when I last signed. I said 31st. Said can’t claim both. He wrote something down. He then looked at me. I then left and sent line to Castle Buildings. I sent form self certificate.


Representative -
1st 6 days self certificate.


Claimant -
I got form doctors surgery.
I sent off line. Then 8 days later letter back with line and request to fill in SC1 pack. I got this from doctor. Filled it in. I sent it back. I knew took time. 5th October – I rang local office – told, claim made on 31st. Went to check. She asked did I fill in Income Support pack. She said did you not get one? When signed off Job Seekers Allowance? She said she would post one out. She sent it out. I went back to office and young lady checked form. She thought it unfair. Thursday, letter back, and refused to back date it. Referred to Citizens Advice Bureau.

Three different doors to section. Have to come out. 1st day 1st September – spoke with man in Job Seekers Allowance. I left in signing card. I told him had sick line. I told him I was signing off as going to apply for incapacity.

Told him, signing off, said sent by Doctor to get 13 week line. He asked date on line.


Representative -
Mentioned overlapping.


Claimant -
I was on Job Seekers Allowance – number of years.


Representative -
General information is around where Income Support is.


Claimant -
I never claimed Incapacity before."

 

8. The decision of the Tribunal was in the following terms:-


"… the time for claiming Income Support on the claim made on 8/10/99 can be extended to cover the period from 1/9/99 to 4/10/99 inclusive. Regulation 19(4) and (5)(d) of the Social Security (Claims and Payments) Regs (NI) 1987. Appeal allowed."

9. The Tribunal set out the reasons for its decision in the following terms:-

"The claimant is a 59 year old married man. He had been claiming income based Job Seekers Allowance for a number of years. He was told he was being sent on the New Deal scheme. He signed on as available for work on 31.8.99 at Coleraine Social Security Office. Later that day he attended his doctor’s surgery and obtained a 13 week certificate stating he was incapable of work by reason of a long standing leg deformity. He attended the following day at the Job Seekers Section and there spoke to a young member of staff who was male and had blonde hair who was manning the reception. He explained that he was on Job Seekers Allowance but that he had a sick line. He was asked if he had claimed Incapacity Benefit and the member of staff pointed out to the claimant that there was an overlap in that sick note commenced on the 31.8.99 and he had signed for Job Seekers Allowance on that day. The member of staff then took the claimant’s Job Seekers Allowance signing card and his claim for Job Seekers Allowance was terminated. That effectively ended the conversation. The claimant was not told by that member of staff that he should claim Income Support or given any advice. The claimant forwarded his sick line to the incapacity section at Castlecourt along with a self certification form.

Eight days later the claimant received a letter from Castlecourt indicating he would need to complete a claim form. He then attended an advice centre and obtained the necessary claim form from his General Practitioner’s surgery which he sent off, his doctor helping with the completion of the form. The claimant anticipated his claim would take some time and he waited until 6.10.99 when he telephoned his local office. He was then advised by a member of staff that he should have claimed Income Support. The claimant was sent an Income Support claim form which he duly completed. He attended at his local office on 7.10.99 and had the form checked by a member of staff. He attended the following day and asked to have his claim for Income Support extended to cover the period 1.9.99 to 4.10.99. He has been awarded Income Support from the 5.10.99.

 

The extension of time for claiming is governed by the circumstances stated in Regulation 19(4) and (5) of the Claims and Payments Regulations (Northern Ireland). Not only must one of the circumstances in paragraph 5 have applied but it must also be shown that as a consequence the claimant could not reasonably have been expected to claim earlier. One of the circumstances in paragraph 4 is (b) which covers a claimant who is ill. Not only must the claimant be ill but it must be shown it was not reasonably practicable for him to obtain assistance. The Adjudication Officer’s submission refers to decision C/2/98(IS) regarding ill health. The present Tribunal in allowing the appeal is not saying that ill health prevented a claim. The claimant was after all able to claim Incapacity Benefit at an earlier stage. It is also clear that ignorance of ones rights is not a reason for extending time (See C15/98(IS). The Tribunal is however influenced by the decision in CIS/1721/98 where Commissioner Levenson mitigates the harshness of Regulation 19(4) and (5) by a liberal interpretation of 19(5)(d) which covers the situation where the claimant was given information by an officer of the Department which led the claimant to believe a claim for benefit would not succeed. The Commissioner held that advice given to a claimant with a deficient contribution record that she should claim Incapacity Benefit was tantamount to wrong advice that she was not entitled to Income Support. The present claimant has not made the case that he was specifically told he was not entitled to Income Support but that the local office owed a duty towards him to advise him about the proper course he should take, he having explained his circumstances.

 

The present Tribunal feels decision CIS 1721/98 and the interpretation therein of (d) can assist as basically he contacted his local office and after explaining his circumstances the impression given was that the appropriate claim was one for Incapacity Benefit. The Department at that stage have no way of knowing if that claim will succeed and cannot know his contribution record. It certainly would be good practice to invite an Income Support claim also but the Department would no doubt say that they are not obliged to give unsolicited advice. The present Tribunal however feels that if a claimant contacts his local office and is directed along a certain route this can, subject to the particular circumstances be construed as implying this is the correct path and there is nothing else a claimant should be doing. It would appear to have been a relatively simple matter for the Jobseekers Section to realise that if he had been claiming Job Seekers Allowance for a number of years this would raise a query as to the likelihood of an Incapacity claim succeeding on the contributions question. Once the claimant realised that there was a problem he acted promptly in claiming Income Support."

 

10. The Department on 13 March 2000 sought the leave of the legally qualified Chairman to appeal the decision to a Commissioner on the grounds that the decision was erroneous in point of law in that the Tribunal had misconstrued regulation 19(5)(d) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987 by applying the regulation to the circumstances of the present case. Leave was granted by the legally qualified member on 26 April 2000. 

 

11. The legislative background to this case can be summarized shortly as follows:- 

Schedule 4 to the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987 details prescribed time limits for claiming particular benefits. The time limit for claiming income support is listed at paragraph 6 of Schedule 4 and is the first day of the period in respect of which the claim is made. Regulation 19(4) of those regulations permits that time limit to be extended up to a maximum period of 3 months where the conditions listed in paragraphs (4) and (5) of that regulation are satisfied. Regulation 5 determines the date of claim and regulation 6(3) operates to treat the claim as made on the first day of the extended period under regulation 19. In addition regulation 6(1A) allows for an earlier date of claim where a claim is received within one month of first notification of intention to make that claim. (We set out the relevant legislation in Appendix 1 of this decision)


12. The Department’s case was set out in the original application for leave to appeal dated 13 March 2000, the grounds of appeal (which merely refer to the earlier application for leave) dated 3 May 2000, further submissions dated 25 August 2000, a skeleton argument of 5 October 2000 and oral submissions made by Mrs McAllister of the Department at the hearing. In addition the Department’s case was supported by a further written submission dated 27 October 2000. 


13. The claimant is now represented by Mrs Carty, solicitor, of the Law Centre (NI). She set out the claimant’s case in a response dated 18 April 2000 to the application for leave to appeal, further comments on the appeal dated 17 July 2000, a skeleton argument of 11 October 2000 (along with an appendix of 13 October 2000) plus Mrs Carty’s oral submissions made at the hearing. Mrs Carty also made an additional written submission dated 30 October 2000. 


14. The main issue in this appeal is whether, in light of the facts found, the Tribunal properly construed regulation 19(4) and (5)(d) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987 in reaching its decision to extend the prescribed time for claiming in this case. Regulation 19(5)(d) sets out circumstances which might apply in this case which could result in the adjudicating authorities extending time – namely where "the claimant was given information by an officer of the Department which led the claimant to believe that a claim for benefit would not succeed." (It has not been suggested that the other sub-paragraphs of regulation 19(5) (namely 19(5)(a) to (c) and (e) to (h) are applicable to the facts of this case). 


15. Mrs McAllister has suggested that there are five subsidiary issues arising in this case in light of the submissions made both orally and in writing. We propose to deal with the issues in the order set out in her written submission of 5 October 2000. 


16. The first issue is whether the Tribunal was correct to rely on the decision of Mr Commissioner Levenson in the Great Britain decision CIS/1721/98 in deciding the present case. 


17. While a Great Britain decision is never strictly speaking binding on a Northern Ireland Tribunal, it is obviously highly persuasive. However a Tribunal is required to look at all the relevant legal authorities (including relevant Northern Ireland and Great Britain Commissioners’ decisions) and also it is required to interpret the legislation relevant to the issues in the case. 


18. In Great Britain decision CIS/1721/98 the claimant was given an Incapacity Benefit claim form when she went to the Job Centre with a medical certificate after she fractured her wrist. Two weeks later the claimant’s claim for Incapacity Benefit was refused but she was advised to claim Income Support. The Adjudication Officer refused to backdate her Income Support claim. In that case Mr Commissioner Levenson accepted that the implication of the advice to claim Incapacity Benefit was that the claimant would be entitled to Incapacity Benefit and not entitled to Income Support. The Commissioner considered that this was a reasonable belief on her part. The Commissioner also took account of the Great Britain equivalent to regulation 4(5) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987 which, in his view, should have resulted in the claimant being supplied with an Income Support claim form when she produced her medical certificate. Accordingly he took the view that a failure to supply such a form would also have led the claimant to believe that she had no entitlement to Income Support. 


19. Mrs McAllister submitted on behalf of the Department that this Great Britain case is distinguishable on the facts from the present case, as in the present case the claimant was not advised to claim Incapacity Benefit by an officer of the Department. 


20. Mrs Carty submitted that the Jobseeker’s New Deal adviser had advised the claimant to go on "the sick" – although this finding of fact was not explicit in the facts set out in the Tribunal’s reason for its decision. She submitted that the net result was, by implication, that the adviser was stating that the claimant was not entitled to Income Support. She also submitted that the New Deal adviser, the official at the Jobseeker’s counter and the staff at the Incapacity Benefits branch should have alerted the claimant that he ought to have claimed Income Support. 


21. It is important to remember when considering this area of law that, as Mr Commissioner Angus stated at paragraph 23 of Great Britain decision CIS/4490/98 when comparing "the old legislation" (set out in Appendix 2) concerning the extension of time with "the new legislation" which came into effect in both Great Britain and Northern Ireland on 7 April 1997:- 


"… it is quite clear from a comparison of the old regulation 19(2) with the new regulation 19(4) and (5) that the intention behind the new provisions is to restrict the circumstances in which there is a right to make retrospective claims to benefits to those specified in paragraphs (4) and (5) instead of the variety of circumstances which could amount to "good cause" within the meaning of the old paragraph (2)."


22. In the present case it is obviously crucial to decide whether the New Deal adviser is "an officer of the Department" in accordance with the provisions of regulation 19(5)(d). Mrs McAllister in her additional submission dated 27 October 2000 dealt with this issue in the following terms:- 


" 1. During the hearing of this case, before a Tribunal of Commissioners, on 17 October 2000 an issue arose regarding the difference in wording between Regulation 19(5)(d) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987 and the corresponding GB legislation i.e. in Northern Ireland the reference is to "an officer of the Department" while the corresponding GB legislation refers to "an officer of the Department of Social Security or of the Department for Education and Employment". The following paragraph aims to explain that the distinction in wording is a deliberate and necessary one due to different administration arrangements in both jurisdictions.


2. In Northern Ireland all social security benefits are administered by one Department, the Department for Social Development, whereas in GB administration is shared between 2 Departments – the Department of Social Security (DSS) and the Department for Education and Employment (DfEE). For example, in GB the labour market tests for JSA (availability, actively seeking work etc) are administered by the DfEE whose decision makers are responsible for deciding those issues. However, entitlement decisions are made only by the Department of Social Security (in practice the Benefits Agency). This includes decisions on entitlement arising as a result of a labour market decision made by DfEE. The only decisions taken wholly by DfEE are sanction decisions where payability is the issue rather than entitlement. 

3. I would submit that this distinction does not make any material difference to the present case because it is dependent upon the arrangements in Northern Ireland for claiming benefit. Consequently "information" in Regulation 19(5)(d) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987 must be given by "an officer of the Department". This term is expressly defined in the legislation. 


4. The power for Regulation 19 stems from section 5(1)(a) of the Social Security Administration (Northern Ireland) Act 1992. Section 167 of that Act defines "the Department" as "the Department of Health and Social Services for Northern Ireland" which from 1 December 1999 transferred to "the Department for Social Development" by virtue of Article 8(b) of the "Departments (Transfer and Assignment of Functions) Order (Northern Ireland) 1999" – SR 1999 No. 481. 

5. The tribunal decided the present case on 8 December 1999 and therefore at that date "the Department" was "the Department for Social Development". Based on the above it is my submission that the reference to "an officer of the Department" in Regulation 19(5)(d) can only refer to officers of the Department for Social Development and consequently in the present case this cannot include the New Deal Advisor who interviewed the claimant on 31 August 1999 as that advisor is an Officer of a different Department, namely, the Department of Higher and Further Education, Training and Employment (previously the Department of Economic Development and transferred from 1 December 1999 by Article 4(b) of the "Departments (Transfer and Assignment of Functions) Order (Northern Ireland) 1999)."


23. Mrs Carty also made a relevant submission on this point by letter dated 30 October 2000:- 

"I would be grateful if the tribunal of commissioners could consider the following points in relation to the difference between the content of Regulation 19(5)(d) of the Claims and Payments Regulations in Northern Ireland and Great Britain:-

1. The GB provision which refers to, "an officer of the Department of Social Security or of the Department for Education and Employment" would allow an extension of the time limit for claiming where incorrect information had been given by a New Deal adviser, as such advisers are officers of the DFEE;

2. It is accepted that in Northern Ireland incorrect advice given by a New Deal adviser is not explicitly covered as such advisers are officers of the Department of Higher & Further Education, Training & Employment, which is not expressly included by Reg. 19(5)(d) in Northern Ireland.

3. It is submitted that a purposive approach should be adopted to the interpretation of the term, "Department" contained in the Northern Ireland provisions in order to maintain parity with the situation in Great Britain.

4. It is submitted that there is no policy reason why the ambit of incorrect advice covered in Reg. 19(5)(d) should differ between Northern Ireland and Great Britain." 

24. In our view Mrs McAllister’s submissions on this point are correct as the statutory definition of "Department" seems clear to us and in the circumstances must mean "the Department for Social Development". However we are somewhat unhappy that, perhaps unwittingly, there is now a difference between the law of Great Britain and the law of Northern Ireland. However, for us to come to any other decision would, in our view, be a total distortion of the meaning of the clear words of the legislation. Therefore we conclude that the New Deal adviser is not "an officer of the Department" as "the Department" mentioned in regulation 19(5)(d) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987 can only mean an officer of the Department for Social Development (or its predecessor the Department of Health and Social Services for Northern Ireland) and cannot mean the Department of Higher and Further Education, Training and Employment (or its predecessor the Department of Economic Development). 


25. Therefore the position in Great Britain decision CIS/1721/98 can clearly be distinguished from the position in the present case as in CIS/1721/98, under the equivalent Great Britain legislation, the relevant advice was given by "an officer of the Department" whilst the advice (if any) in the present case, under the relevant Northern Ireland legislation, was not given by such an officer. 


26. Mrs McAllister has pointed out that there is another important difference between the present case and Great Britain decision CIS/1721/98. In the latter the claimant had attended the local Job Centre and had been told to claim Incapacity Benefit. In the present case there is no record of the claimant being told specifically to claim Incapacity Benefit. Instead it seems that, in effect, the claimant was told that he could not claim Incapacity Benefit and Jobseeker’s Allowance at the same time. The reason for this conclusion is that it is not specifically recorded in the record of proceedings that the claimant was told to claim Incapacity Benefit. Therefore the decision of CIS/1721/98 can readily be distinguished on the facts found. 


27. We consider that Mrs. McAllister’s submissions on this point are correct. In any event we have considerable doubts as to the correctness of Great Britain decision CIS/1721/98 in light of the actual legislation and other legal authorities as the legislation requires "information", not "advice", to be given "by an officer of the Department". However we will deal with this issue at a later stage of our decision. 


28. Accordingly we conclude that the Tribunal was not correct to rely on the Great Britain decision CIS/1721/98 (i) as the Northern Ireland statute law relevant to this case differs in substance from the equivalent Great Britain legislation and (ii) the Great Britain decision is not on all fours with the present case in light of the facts found. 


29. The second point that arises in this case and is in issue between the parties is whether a failure by the Department’s officers to give information can ever satisfy regulation 19(5)(d) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987. 


30. Mrs McAllister submitted that, for regulation 19(5)(d) to apply, some information must be given and that this must involve some positive action rather than no action. 


31. Mrs Carty agreed that, for regulation 19(5)(d) to apply, some information must be given. However, she also submitted that the information given need not relate directly to the benefit for which backdating is requested, as long as that information, expressly or by inference, leads the claimant subjectively to believe that a claim for the relevant benefit would not succeed. 


32. Amongst other authorities Mrs McAllister relied on a decision of Mr Commissioner Mitchell QC in Great Britain decision CIS/417/98 at paragraph 7 where he states:- 


"… In my judgement to be relevant, the belief of a claimant for the purposes of paragraph (5)(d) of regulation 19 must arise from the information given and not, as the tribunal suggest, from a failure to give some other guidance. As both the tribunal and the adjudication officer have appreciated, the reference to "a claim for benefit" in regulation 19(5)(d) clearly means, in the context of the regulation, a claim for the benefit in issue, in this case income support. The information given must therefore be such as to lead the claimant to believe that a claim for that benefit would not succeed. …"

 

She also relied on the decision of Mr Commissioner Mesher in Great Britain decision CIS/4354/99 where he states:-


"… In my judgment, the words of regulation 19(5)(d) are not to be given any artificially restricted meaning. Disregarding the Commissioners’ decisions for the moment, it seems to me that when a letter is sent to a claimant by an officer of the Benefits Agency informing him of a benefit decision, information is being given. The question then is whether that information led the claimant to believe that a claim for benefit would not succeed. The test at this stage (providing that the substance of the information given is sufficiently established) is what the claimant in question was led to believe, not what a reasonable claimant would be led to believe. However, there may come a point where what the claimant says he was led to believe is so far-fetched that it cannot be accepted that the belief was linked to the information. I see no reason why the case should be excluded where information about one claim or benefit leads a claimant to believe that another claim, for the same or a different benefit, would not succeed. The crucial test then becomes whether as a result of those circumstances the claimant could not reasonably have been expected to claim earlier than he did (regulation 19(4)(b)). The result will not be to place an unacceptable burden on officers of the Benefits Agency to provide information. The issue is what a claimant is led to believe by the information which is actually given."


33. Mrs Carty (inter alia) relied on the decision of Deputy Commissioner Wright QC in Great Britain decision CIS/256/99 at paragraph 17 where he stated:- 


"… In my opinion regulation 19(5)(d), the specific back-dating provision dealing with mistaken information given by the Department, need not be so restrictively interpreted as the tribunal have interpreted it. The tribunal has acknowledged that the appellant was in that telephone call given insufficient information about her claim because she was only given information in regard to a claim for incapacity benefit. They consider, however, that because she did not receive any information about income support, what she was told was not information "which led the claimant to believe that a claim for benefit would not succeed". In other words, if a claimant is given information which leads him or her to claim the wrong benefit, he or she cannot come within this provision and cannot have the claim back-dated. I do not think this is a necessary or appropriate interpretation. In my view, if a person is told to apply for one benefit, that person may think it is inappropriate to apply for some other benefit (for which, in any event, he or she will not be given the appropriate application form) and in that sense will think that an application for another benefit will not succeed."


She also relied on the decision of Mr Commissioner Levenson in Great Britain decision CIS/2077/98 at paragraph 5 were he states:-


" Reading regulation 4(5) together with regulation 19(5)(d) it seems clear to me that when the claimant, having previously been in receipt of income based jobseekers’s allowance, presented a sick note, stated that he wanted to claim sickness benefit, and was given a form on which to claim incapacity benefit, it was overwhelmingly likely that he was led to believe that a claim for any other possibly relevant benefit would not succeed. This would be a virtually irresistible inference for anybody other than an expert on the labyrinthine benefits system and the claimant could not have reasonably been expected to make an earlier claim."


34. It is important to remind ourselves that we are concerned in this case in the interpretation and meaning of the word "information" in regulation 19(5)(d) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987, in the context of giving such information. We are not directly concerned with the interpretation and meaning of the giving of "advice" as, for example, in regulation 19 (5)(e). However, it is clear from the context and the use of the two separate terms "information" and "advice" that the two words are not synonymous. This conclusion can be supported by referring to regulation 7 of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987, where the legislation refers to claimants providing "information" and "evidence" to the Department. There is, of course, no suggestion that claimants should be providing "advice" to the Department. Therefore, in our view the terms "information" and "advice" have separate and distinct meanings in the 1987 Regulations. 


35. We consider that the giving of information requires the transfer of factual data from an officer to a claimant. In the context of regulation 19(5)(d) such giving of information, in our view, will consist of the handing over by an officer, either orally or in some written or similar form, of factual data to the claimant. Examples of such information that could lead a claimant to believe that a claim for benefit would not succeed, would include, by way of illustration, (1) a statement by an officer to a claimant that capital of under £5000 will disqualify a claimant from Income Support and (2) a statement by an officer to a claimant that the only benefit available for people unable to work is Incapacity Benefit. Statements such as these, which clearly provide inaccurate information, could undoubtedly lead a claimant to believe that a claim for benefit would not succeed. 


36. In our view it is wrong in law for the adjudicating authorities to equate "advice" with "information". "Advice" in this context in our view means "recommendation as to appropriate choice of action", (see Collins English Dictionary and Thesaurus 1993). 


37. Confusion may arise in circumstances where "advice" includes "information". However, in our view, the giving of information does not necessarily include the giving of advice, nor does the giving of advice necessarily include the giving of information. A simple example of the former would be where an officer tells a claimant that a new benefit office has opened at a particular address. A simple example of the latter would be where an officer advises a claimant not to claim a particular benefit but without saying why. Returning to the situation where "advice" includes "information" an example would be where the advice given to a person who is unfit for work was that he should not claim Income Support because the only benefit available to such a person was Incapacity Benefit. It is clear that a claimant could successfully rely on regulation 19(5)(d) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987 in these circumstances. 


38. On the facts of the present case there is no finding of fact that the claimant was ever provided with information, although there might be a suggestion that he was implicitly advised to take a certain course of action. However, the finding of fact of the Tribunal is that the claimant was not told by the officer "that he should claim Income Support or given any advice." There is no suggestion that the claimant was given any relevant information – and, if anything, he was not given any advice either. We consider that for regulation 19(5)(d) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987 to apply, some actual information must be given which in turn leads a claimant to conclude that the claim could not succeed, and that this involves some positive action rather than no action at all. 


39. In addition and very saliently there is the issue of causation in regulation 19(5)(d). Even if information has been provided by an officer, it is the information given, not the absence of further information, which must lead "the claimant to believe that a claim for benefit would not succeed". Even if the implicit advice were deemed to be information (although we have found to the contrary) there is no suggestion from the findings of fact in this case that this information (as opposed to the absence of further information) actually led the claimant to believe that a claim for Income Support would not succeed. Had this information been accompanied by further information such as "Income Support may also be claimed" there would be no question of the claimant not being in a position to claim Income Support. It was the absence of further information, not the information actually given, which led the claimant to believe a claim would not succeed. The Tribunal’s implicit conclusion that the information, as opposed to the absence of information, led the claimant to believe that a claim for Income Support would not succeed, does not appear sustainable on the facts found. 


40. We note also that the information must lead to belief that a claim for benefit would not succeed. It is not enough that the information left him in ignorance of the possibility of claiming another benefit, it must have actually have led him to believe that a claim would not succeed. 


41. The consequence of our findings and conclusions are that, even if the New Deal adviser had been an officer of the Department, the claimant would fail to be covered by the provisions of regulation 19(5)(d) on the facts of this case. 


42. We are reinforced in this conclusion by the words of Mr Commissioner Mitchell QC in Great Britain decision CIS/417/98 quoted at paragraph 32 herein, which we consider to be a correct statement of the law. Consequently, in so far as Mr Commissioner Levenson’s decision in Great Britain decision CIS/1721/98 is inconsistent with it, we prefer the decision CIS/417/98. We also note that, although decision CIS/417/98 predates CIS/1721/98, there is no mention of the earlier case in the latter, which would suggest to us that Mr Commissioner Levenson did not have the benefit of the earlier decision in coming to his conclusion. 


43. However, whilst our views on this issue are strictly speaking obiter, in light of our decision in relation to the first point in the case set out at paragraph 28, they are our considered views on the matter. 


44. By way of a postscript to our conclusion on this point, its seems to us that, potentially, regulation 19(5)(e) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987, as opposed to regulation 19(5)(d), is more likely to be relevant in situations similar to the present one. The reason for this is that it might be arguable that a New Deal adviser is a "regulation 19(5)(e)" adviser, although, as the point was not fully argued before us, we do not attempt to make a definitive ruling. However, it is noteworthy that the claimant under this regulation does not have to be given "information" but instead must be given "advice". Moreover, it is also noteworthy that "the advice" must be "written". On the facts as found in the present case, the lack of any "advice" being given in "written" form means that the claimant could never succeed under regulation 19(5)(e). 


45. Accordingly, for the reasons stated, we conclude that a failure by an officer of the Department for Social Development to give information cannot come within regulation 19(5)(d) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987. 


46. The third issue in the case is whether the "information" must relate in some way to the benefit that is claimed late. In particular the Department originally submitted that "the information" given by officers acting on the Department’s behalf must relate in some way to the benefit that is claimed late. Mrs Carty took issue with this submission. However the Department conceded that its submission was in error in light of the decisions of Mr Commissioner Angus in Great Britain decision CIS/4490/98 and Mr Commissioner Mesher in Great Britain decision CIS/4354/99. 


Mr Commissioner Angus stated in CIS/4490/98 at paragraph 25 as follows:-

"… The language [the Great Britain equivalent of regulation 19(5)(d)] of paragraph (d) is apt to include any information given by a departmental officer which leads a claimant to think that a claim to the benefit in question would not succeed, even if that information concerned a different benefit. …"


Mr Commissioner Mesher in CIS/4354/99 at paragraph 14 stated, when dealing with the Great Britain equivalent of regulation 19(5)(d):-

"… The test at this stage (providing that the substance of the information given is sufficiently established) is what the claimant in question was led to believe, not what a reasonable claimant would be led to believe. However, there may come a point where what the claimant says he was led to believe is so far-fetched that it cannot be accepted that the belief was linked to the information. I see no reason why the case should be excluded where information about one claim or benefit leads a claimant to believe that another claim, for the same or a different benefit, would not succeed. …"


In the circumstances, in light of the Great Britain authorities, it is clear that the Department was correct to concede this point.


47. Therefore, in the circumstances, we hold that it is not a legislative requirement for "the information" referred to in regulation 19(5)(d) of the Social Security (Claims and Payments) Regulation (Northern Ireland) 1987 to relate in some way to the benefit that is claimed late. 


48. The fourth issue in the case is whether the test implicit in regulation 19(5)(d) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987 is subjective or objective. However as Mrs McAllister conceded, this issue is not central to the present appeal – and in fact is no longer strictly relevant in light of our decision on the first issue in the case (see paragraph 28). However as the issue was dealt with at some length we consider it appropriate to come to some conclusion. 


49. Mrs McAllister submitted that the test in regulation 19(5)(d) involves a degree of subjectivity in the first instance – i.e. what was the particular claimant’s perception of what he was told. She also submitted that it is then necessary to test the reasonableness of that person’s perception by applying a degree of objectivity. She relied on the Great Britain case CIS/4354/99 in which Mr Commissioner Mesher dealt with the point at paragraph 14 (already partly quoted at paragraph 46 herein) and also at paragraph 18 where he stated, when giving directions to a Tribunal on the application of the Great Britain equivalent of regulation 19(4)(b):- 


"… And an appeal tribunal may legitimately test whether or not it believes a claimant’s evidence about what he was led to believe by what a reasonable person in the claimant’s circumstances might have been led to believe."


50. Mrs Carty submitted that the test is subjective and relied on the decision of Mr Commissioner Williams in Great Britain case CIS/2484/99 (which postdates Mr Commissioner Mesher’s decision although there is no suggestion that CIS/4354/99 was cited to the Commissioner) especially paragraphs 13 and 14, where the Commissioner when dealing with the equivalent Great Britain legislation, stated: -


" 13. It is clear from regulation 19(4)(b) that the tribunal should take account of all the circumstances in regulation 19(5) that apply to a claimant. In this case the circumstances were that the claimant had mental health problems and that she had been given wrong advice (or, at least, had not been given the right advice) by an official. The representative’s argument takes two sets of circumstances as cumulative in applying regulation 19. In other words, her state of health is relevant to her understanding of official advice as well as the practicality of her obtaining other advice. That, in my view, is the correct approach.


14. Where more than one of the circumstances in regulation 19(5) are present, they should be considered together, taking any account of any resulting interaction. They should also be considered cumulatively in deciding whether a the claimant acted reasonably. In a case where it is said that a claimant is confused and unable to handle matters by reason of mental disablement, it is important that the extent of the disablement be taken fully into account in assessing any late claim. Not only is this relevant in deciding whether the claimant was led to believe that a claim would not succeed (the subjective test of regulation 19(5)(d)) but also whether it was reasonable for that claimant not to have claimed earlier in all the circumstances (the test in regulation 19(4)(b)). The new tribunal should reconsider the evidence to see whether in this case the claimant’s disablement at any relevant time, together with any other relevant circumstances, did or did not adequately explain her late claim." 


However Mrs Carty accepted that the inferences drawn by a claimant from the information given may be so unlikely, in light of all the facts of the case, as to lead a Tribunal to reject the evidence that the subjective test has been satisfied.


51. As Mrs McAllister has pointed out, the reference to "a subjective test" in Great Britain decision CIS/2484/99 is somewhat ambiguous. On the other hand, the Commissioner in Great Britain decision CIS/4354/99 has set out reasons at paragraph 14 for his conclusion. In particular the Commissioner stated:-


"… The test at this stage (providing that the substance of the information given is sufficiently established) is what the claimant in question was led to believe, not what a reasonable claimant would be led to believe. However, there may come a point where what the claimant says he was led to believe is so far-fetched that it cannot be accepted that the belief was linked to the information. …" 


(This is a portion of the quotation already set out at paragraph 46 herein).
We accept that the Commissioner’s views as set out in the immediately preceding extract are a correct statement of the law.


52. In the circumstances we conclude that it is the claimant’s belief which is relevant. Even though unreasonable it is that belief which is the determining factor. However, where the belief is not reasonable, an adjudicating body may be quite entitled to query whether or not the belief was genuinely held and may do so by reference to whether or not, in the circumstances, a reasonable person would have held that belief. If it concludes that a reasonable person would not hold that belief an adjudicating body may conclude (though there are two separate conclusions involved) that the claimant did not genuinely hold the relevant belief. As Mr Commissioner Mesher has stated at paragraph 18 of CIS/4354/99, a Tribunal:-


"… may legitimately test whether or not it believes a claimant’s evidence about what he was led to believe by what a reasonable person in the claimant’s circumstances might have been led to believe."


53. Therefore, following Mr Commissioner Mesher in CIS/4354/99, we conclude that the test implicit in regulation 19(5)(d) is subjective in the first place but that a Tribunal, when applying that test, is entitled to test whether or not it believes a claimant’s evidence about what he was led to believe by considering what a reasonable person in that claimant’s circumstances might have been led to believe.


54. The fifth issue in the case is what are the respective responsibilities of claimants and of officers of the Department in the context of regulation 19(5)(d) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987. Again this is no longer a live issue in the present case in light of our decision on the first issue. However, as the representative’s have dealt with this matter at some length it seems appropriate for us to make some comments.


55. It was argued by Mrs Carty that the Department owes a duty to give appropriate advice to a claimant, and, in particular, appropriate advice concerning the correct benefit to be claimed by a claimant. In the circumstances she submitted that the failure of various Departmental Officials to advise the claimant to claim Income Support was negligent and may amount to misrepresentation.


56. In our view this approach might be more relevant to the issues if the present proceedings were in tort (perhaps in negligence and misrepresentation) before a court of law, although we are not aware of any duty imposed on the Department (or Departments) to give advice to claimants.


57. Mrs McAllister conceded that Departmental Officials should aim to be as helpful as possible but that any failure to provide information falls outside the scope of regulation 19(5)(d) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987. In particular she submitted that in the present case the claimant had not been given any information which could possibly have led him to believe that a claim for Income Support could not succeed, and therefore regulation 19(5)(d) is not applicable.


58. Undoubtedly a claimant may be put at a disadvantage by lack of advice by the Department’s officers (or a related Department’s officers) but the narrow wording of regulation 19, in our view, does not assist a claimant in these circumstances. There may be a remedy in tort, as we have alluded to in paragraph 50 (although we are far from stating that there is such a remedy), but perhaps the words of Mr Commissioner Jacobs in Great Britain decision CIS/1842/98 at paragraph 6 to 8, dealing with the equivalent Great Britain legislation, are of some relevance:-


"Proper advice to the claimant


Regulation 19(5) may leave claimants in a difficult position. The claimant claims benefit A. The claim is refused. The claimant then claims benefit B. However, there is inevitably a gap between the making of claim A and the refusal of the claim. When benefit B is claimed, regulation 19(5) does not contain a provision to allow time to be extended for the period while the decision on the claim for benefit A was awaited. This may appear unfair to a claimant. As I understand it, the unfairness is supposed to be removed by the administrative instructions that in appropriate cases claimants should be advised to claim both A and B at the same time to prevent any gap in entitlement. 


It may be that the claimant was not properly advised in this case. From the information before me, it may be that he was not advised to claim both Income Support and Incapacity Benefit at the same time in case one of the claims was not successful. It may be that he should have been allowed to sign on without claiming another benefit. It is also suggested by the claimant’s solicitor that the relevant advice leaflets were not given to the claimant. 


If the claimant was wrongly advised about the best course of action in his circumstances, he may apply to the Secretary of State [the Great Britain equivalent of the Department] for a payment on the ground of misdirection. However, that is not a matter over which the tribunal or the Commissioner has any jurisdiction. It is not appropriate for me to do more than draw this possibility to the claimant’s attention."


However care must be taken before accepting Mr Commissioner Jacobs’ remarks as being definitive on this issue as Mr Commissioner Williams in Great Britain decision CIS/4744/98 at paragraph 26 has suggested that Mr Commissioner Jacobs might have resiled from this position, though we are not aware that he has made any judicial pronouncement to this effect.


59. We consider that it is not appropriate for us in the present case to attempt to set out definitively the respective responsibilities of claimants and officers of the Department for Social Development in the context of regulation 19(5)(d) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987.


60. In light of our decision on the first issue, we conclude that the Tribunal erred in law in holding, in light of the facts found, that the time for claiming Income Support on the claim made on 8 October 1999 could be extended to cover the period from 1 September 1999 to 4 October 1999.


61. We are also aware that there are considerable difficulties for both claimants and the Adjudicating Authorities in dealing with the issues that have arisen, both directly and indirectly, in this case. We also appreciate that in every case different considerations will arise and that Tribunals therefore must deal with the relevant issues appropriately, rather than in a stereotyped manner. However, it seems to us that it would be helpful in similar cases if Tribunals, when deciding issues under regulation 19(5)(d) of the Social Security (Claims and Payments) Regulations (Northern Ireland) 1987, set out exactly what, on the evidence, the information was that was imparted by any officer of the Department, and, especially in Northern Ireland, the particular Department to which the officer was attached.


62. We hold that the decision appealed against was erroneous in point of law, we set it aside and, exercise our powers under Article 15(8)(a)(i) of the Social Security (Northern Ireland) Order 1998 to give the decision which we consider the Tribunal should have given, we hold that the claimant is not entitled to Income Support from 1 September 1999 to 4 October 1999, for the reasons stated in this decision.

 

(Signed): JOHN A H MARTIN QC
CHIEF COMMISSIONER

 

(Signed): MOYA F BROWN
COMMISSIONER

(Dated): 25 JANUARY 2001
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APPENDIX 1


The Social Security Administration (Northern Ireland) Act 1992, Section 5(1)(a)

Section 5(1)(a) provides:


" 5.-(1) Regulations may provide –


(a) for requiring a claim for a benefit to which this section applies to be made by such person, in such manner and within such time as may be prescribed;"


The Social Security (Claims and Payments) Regulations (Northern Ireland) 1987, Regulations 4(1A), 4(5), 6(1A), 6(3), 7(1), 19(4), 19(5) 19(6), 19(7) and Schedule 4, paragraph 6.

Regulation 4(1A) provides:


" 4. ..........


(1A) In the case of a claim for income support or 

jobseeker's allowance, the claim shall -


(a) be made in writing on a form approved by 

the Department for the purpose of the 

benefit for which the claim is made; and


(b) unless any of the reasons specified in 

paragraph (1B) applies -


(i) be made in accordance with the 

instructions on the form; and


(ii) include such information and 

evidence as the form may require 

in connection with the claim.


............."

Regulation 4(5) provides:


" (5) Where a person who wishes to make a claim for benefit and who has not been supplied with an approved form of claim notifies an appropriate office (by whatever means) of his intention to make a claim, he shall be supplied, without charge, with such form of claim by such person as the Department may appoint or authorise for that purpose."


Regulation 6(1A) provides:


" (1A) In the case of a claim for income support –


(a) subject to the following sub-paragraphs, the date on which a claim is made shall be the date on which a properly completed claim form is received in a appropriate office, or the first day in respect of which the claim is made, whichever is the later;


(b) where a properly completed claim form is received in an appropriate office within one month of first notification of intention to make that claim, the date of claim shall be the date on which that notification is deemed to be made, or the first day in respect of which the claim is made, whichever is the later;


(c) a notification of intention to make a claim shall be deemed to be made on the date when an appropriate office receives -


(i) a notification in accordance with Regulation 4(5), or

(ii) a defective claim."


Regulation 6(3) provides:


" (3) In the case of a claim for income support, family credit, disability working allowance or jobseeker’s allowance, where the time for claiming is extended under Regulation 19 the claim shall be treated as made on the first day of the period in respect of which the claim is, by reason of the operation of that regulation, timeously made."


Regulation 7(1) provides:


" (1) Subject to paragraph (7) every person who makes a claim for benefit shall furnish such certificates, documents, information and evidence in connection with the claim, or any question arising out of it, as may be required by the Department and shall do so within one month of being required to do so or such longer period as the Department may consider reasonable."


Regulation 19, paragraphs (4) (5) (6) and (7) provide:


" (4) Subject to paragraph (8), in the case of a claim for income support, jobseeker’s allowance, family credit or disability working allowance, where the claim is not made within the time specified for that benefit in Schedule 4, the prescribed time for claiming the benefit shall be extended, subject to a maximum extension of 3 months, to the date on which the claim is made, where -


(a) any of the circumstances specified in paragraph (5) applies or has applied to the claimant; and

(b) as a consequence the claimant could not reasonably have been expected to

make the claim earlier.


(5) The circumstances referred to in paragraph (4)(a) are -


(a) the claimant has difficulty communicating because - 

(i) he has learning, language or literacy difficulties, or

(ii) he is deaf or blind,

and it was not reasonably practicable for him to obtain assistance from another person to make his claim;


(b) except in the case of a claim for jobseeker’s allowance, the claimant was ill or disabled, and it was not reasonably practicable for him to obtain assistance from another person to make his claim;


(c) the claimant was caring for a person who is ill or disabled, and it was not reasonably practicable for the claimant to obtain assistance from another person to make his claim;


(d) the claimant was given information by an officer of the Department which led the claimant to believe that a claim for benefit would not succeed;


(e) the claimant was given written advice by a solicitor or other professional adviser, a medical practitioner, a Health and Social Services Board, or by a person working in a Citizens Advice Bureau or similar advice agency, which led the claimant to believe that a claim for benefit would not succeed;


(f) the claimant or his partner was given written information about his income or capital by his employer or former employer, or by a bank or building society, which led the claimant to believe that a claim for benefit would not succeed;


(g) the claimant was required to deal with a domestic emergency affecting him and it was not reasonably practicable for him to obtain assistance from another person to make his claim; or 


(h) the claimant was prevented by adverse weather conditions from attending the appropriate office.


(6) In the case of a claim for income support, jobseeker’s allowance, family credit or disability working allowance where – 


(a) the claim is not made within the time specified for that benefit in Schedule 4, but is made within one month of the expiry of that time; and


(b) the Department considers that to do so would be consistent with the proper administration of benefit,


it may direct that the prescribed time for claiming shall be extended by such period as it considers appropriate, subject to a maximum of one month, where any of the circumstances specified in paragraph (7) applies.


(7) The circumstances referred to in paragraph (6) are -


(a) the appropriate office where the claimant would be expected to make a claim was closed and alternative arrangements were not available;


(b) the claimant was unable to attend the appropriate office due to difficulties with his normal mode of transport and there was no reasonable alternative available;


(c) there were adverse postal conditions;


(d) the claimant was previously in receipt of another benefit, and notification of expiry of entitlement to that benefit was not sent to him before the date on which his entitlement expired;


(e) in the case of a claim for family credit, the claimant had previously been entitled to income support or jobseeker’s allowance ("the previous benefit"), and the claim for family credit was made within one month of expiry of entitlement to the previous benefit;


(f) except in the case of a claim for family credit or disability working allowance, the claimant had ceased to be a member of a married or unmarried couple within the period of one month before the claim was made;


(g) during the period of one month before the claim was made a close relative of the claimant had died, and for this purpose "close relative" means a partner, parent, son, daughter, brother or sister; or


(h) in the case of a claim for disability working allowance, the claimant had previously been entitled to income support, jobseeker’s allowance, incapacity benefit or severe disablement allowance ("the previous benefit"), and the claim for disability working allowance was made within one month of expiry of entitlement to the previous benefit." 


Schedule 4, paragraph 6 provides:


" Prescribed times for claiming

(1) Description of benefit

(2) Prescribed time for claiming benefit

6. Income Support

 

The first day of the period in respect of which the claim is made."

 

APPENDIX 2


The Social Security (Claims and Payments) Regulations (Northern Ireland) 1987, regulation 19 immediately prior to its substitution by regulation 3(7) of the Social Security (Miscellaneous Amendments) (No 2) Regulations (Northern Ireland) 1997. This substitution came into effect as from 7 April 1997 in so far as it relates to income support.


" Time for claiming benefit


19.-(1) The prescribed time for claiming any benefit specified in column (1) of

Schedule 4 shall be the appropriate time specified opposite that benefit in column (2) of that Schedule.


(2) Where the claimant proves that there was good cause throughout the period from the expiry of the prescribed time for making a claim, for the failure to claim a benefit specified in column (1) of Schedule 4 before the date on which the claim was made the prescribed time shall, subject to section 154A of the Act (12 months limit on entitlement before the date of claim) and paragraphs (4) and (4A), be extended to the date on which the claim is made.


(2A) In the case of a claim for income support, family credit, disability working allowance or jobseekers allowance where the claimant does not prove that there was good cause for the failure to claim throughout the period specified in paragraph (2) but does prove that there was good cause throughout the period from a date subsequent to the expiry of the prescribed time to the date on which the claim was made, the claim shall be treated as made on –

(a) that subsequent date if it is not more than 12 months before the date on which the claim was made; or
(b) in any other case the date 12 months before the date on which the claim was made.

(3) … [Not Relevant]

(4) The prescribed time for claiming income support, family credit,

disability working allowance or jobseekers allowance or a social fund payment for maternity or funeral expenses shall not be extended under paragraph (2) so as to give entitlement to benefit in respect of any period or, as the case may be, any birth, adoption or funeral occurring, more than 12 months before the date of claim.

(4A) … [Not Relevant]

(5) … [Not Relevant]

(6) … [Not Relevant]

(7) … [Not Relevant]"

