Decision No: C28/00-01(IB)(T)
Starred Decision No.: 6/01

1. This is an application by the claimant for leave to appeal against a decision dated 4 October 1999 of an Appeal Tribunal (hereinafter called "the Tribunal") sitting at Belfast. That Tribunal had disallowed the appeal of the claimant against a decision of an Adjudication Officer (now known as a Decision Maker) dated 5 July 1999. That decision reviewed an earlier decision that the claimant was incapable of work from 15 April 1997, the revised decision being that from and including 5 July 1999 the claimant was capable of work and could not be treated as incapable of work.

2. As it appeared to the Chief Commissioner that the application involved a question of law of special difficulty, he directed, in accordance with Article 16(7) of the Social Security (Northern Ireland) Order 1998 that the application be dealt with by a Tribunal of two Commissioners.

3. We held a hearing of the application which was attended by Mr Stockman of the Law Centre (NI) representing the claimant and by Mrs McAllister of the Decision Making and Appeals Unit, representing the Decision Maker. In addition at our request the representatives supplied written submissions to us after the hearing on certain issues concerning the European Convention on Human Rights and on the Tribunals and Inquiries Act 1992. We are obliged to both representatives for their considerable assistance in this case.

4. We grant leave to appeal and with the consent of both representatives treat the application as an appeal and proceed to determine any matters arising thereon as though they arose on appeal.

5. Our decision is that the decision of the Tribunal is set aside as erroneous in law because its reasoning was inadequate. In our view the Tribunal’s reasons did not make the decision comprehensible to a reasonable person reading it. We remit the matter for rehearing before a differently constituted Tribunal which should bear in mind the views expressed herein.

6. In essence Mr Stockman had two grounds of appeal, firstly that the Tribunal had failed to state adequate reasons and secondly that it had failed to record adequate findings of fact.

7. Mr Stockman contended that the grounds were in fact one ground in that reasons could not stand in isolation from the facts found. The failure to record adequately findings of fact could, and in this case had, compromised the adequacy of the statement of reasons.

8. The claimant’s appeal to the Tribunal was received on 19 July 1999 and was not determined until after the coming into force on 6 September 1999 of the Social Security and Child Support (Decisions and Appeals) Regulations (Northern Ireland) 1999 in so far as they related to Incapacity Benefit. 

9. The representatives were agreed and we agree with them that in accordance with Article 18(16) of the Social Security (1998 Order) (Commencement No.8 and Savings, Consequential and Transitional Provisions) Order (Northern Ireland) 1999, the appeal was to be determined (as it was) by an appeal Tribunal constituted under Article 8 of the Social Security (Northern Ireland) Order 1998. That Tribunal was subject to the Social Security & Child Support (Decisions and Appeals) Regulations (Northern Ireland) 1999 (the new Regulations). The significance of this is that the new and applicable Regulations governing the requirements of a Tribunal decision do not have any express requirement for a Tribunal decision record to contain a statement of findings on questions of fact. 

10. Regulation 53(4) of the new Regulations provides as follows:-

"A party to the proceedings may apply in writing to the chairman or, in the case of an appeal tribunal which has only one member, to that member, for a copy of a statement of the reasons for the tribunal’s decision within one month of the sending or giving of the decision notice to every party to the proceedings or within such longer period as may be allowed in accordance with regulation 54."

11. In contrast the formerly applicable regulations, which were the Social Security (Adjudication) Regulations (Northern Ireland) 1995 (the old Regulations), contained specific requirements at regulation 25 thereof for the chairman of an appeal Tribunal to include in the record of the Tribunal’s decision a statement of the reasons for that decision and of the Tribunal’s findings on questions of fact material thereto. Upon request within the prescribed time limit a statement of the facts and reasons had to be issued to the party making the request.

12. Under the new Regulations therefore there is no express requirement for findings of fact to be either recorded or issued on request and it is these new Regulations which are agreed to be applicable to the Tribunal decision under appeal.

13. The Tribunal in this case did make certain findings of fact and it did issue them to the claimant. The findings were contained in the document which has become known as the "score sheet" on the All Work Test assessment. The attribution of a particular descriptor to an activity on that score sheet does amount to a finding of fact. This has already been decided in decisions C62/98(IB) and C16/99(IB) and we agree with Mrs McAllister that there were findings of fact in this case.

14. In this case there was a considerable conflict of evidence between the claimant and the Medical Referee Service doctor in relation to the extent of the claimant’s functional impairment over the various activities that constitute the All Work Test. The Tribunal’s reasons for decision, (which can be taken to include the findings of fact comprised in the score sheet by way of attribution of a descriptor to various activities and which also include, as reasons, the assignment of points to that descriptor) do not adequately deal with this conflict of evidence. 

15. To give an example, in relation to the activity of sitting, the claimant stated she could not sit for more than 30 minutes without having to move from the chair because of discomfort. The examining doctor assessed her as having no problems with sitting. The Tribunal found her to have no problems with sitting. The section headed "Reasons for decision" simply states as follows:-

"Clinically, physical examination showed appellant to have 100% power both arms and no active joint problem in lower limbs. 

[Claimant] on Mental Health grounds, has turned the corner in what was undoubtedly a bad period after her marriage break up. We accept that her low mood contributed to her being unable to work and may yet be a factor in making her feel unsure about her return to work. She also is almost over protected by her caring daughters who do so much for her that she has got out of the way of doing normal tasks like cooking and shopping – although there is no real physical reason why appellant is not able to do these herself."

16. Overall the reasoning does not deal adequately with the conflict of crucial evidence. It is arguable with regard to certain activities such as lifting, that the reference to the clinical findings which indicates that there was ample power in the limbs to perform certain functions does explain why certain evidence was rejected. There are however many other activities where the reasons do not in any way deal with the conflict of evidence. 

17. As has been stated in previous decisions we do not consider it necessary in every case that reasons be given for each descriptor chosen and we would not necessarily consider that it was necessary in this particular case. However, where, as in this case, there is a conflict of crucial evidence the Tribunal should give some indication of its evidential preference and the reasons for that preference. To give a hypothetical example, if it considers that a claimant is overstating his or her case, whether consciously or otherwise, it should clearly say so. The assessment of evidence is a matter for the Tribunal as the fact finding body and it is quite entitled to exercise its judgment in making that assessment. It must, however, give adequate reasons for its decision and in this case we do not consider that it has done so. The reasons do not adequately explain to the claimant why she lost her case.

18. Mrs McAllister supported the appeal on the basis that the reasons for decision were inadequate. She went further and submitted that the need to record reasons which explained the decision, must include an obligation to record relevant findings of fact. Mrs McAllister relied on Great Britain Decision R(U)3/80 as support for the proposition that the need to record findings of fact was not dependent on any legislative requirement but was a matter of natural justice. 

19. Citing Great Britain Decision R(S)4/82 paragraph 26 Mrs McAllister defined natural justice as fair play in action. She argued that a person was entitled to know the case against him or her. It is quite correct that a person is entitled to know the case against him or her. However, the findings of the Tribunal charged with deciding the case are no part of the case against a claimant. They are the findings of an adjudicating body and part of the decision, not of the case against the claimant. R(S)4/82 does not add support to Mrs McAllister’s argument in that respect. Indeed at paragraph 26 the Great Britain Commissioner states that the requirements of natural justice depend on "the circumstances of the case, the nature of the inquiry, the rules under which the tribunal is acting, the subject matter being dealt with and so on. … .".

20. In decision R(U)3/80 at paragraph 3 the former Chief Commissioner in Great Britain (Chief Commissioner Temple) referred to the considerations underlying the requirements – imposed by Regulations which pre-dated those in 1975 – for a Tribunal to record its decision and to include in the record thereof a statement of the reasons and of the findings on questions of fact material to the decision.

21. In that paragraph Chief Commissioner Temple stated that these were:-

"such elementary considerations as that a claimant ought to be able to see why he has failed, and that those concerned in the event of an appeal to the Commissioner should not be left to guess – as I am now – about the facts found to be material to the decision". 

We agree with this statement.

22. Mr Stockman argued, basing his argument on decision R1/72(AA) paragraph 28 (a decision of Chief Commissioner Blair), that reasons must by implication be founded upon findings of fact which, despite the recent changes to the legislative provisions should have been included in the decision. At paragraph 28 the former Chief Commissioner stated:-

"… The fact that there is express provision for an appeal on a question of law indicates the desirability of adequate findings of fact."

We note the word "desirability" was used.

23. Mr Stockman further argued that decision R1/72(AA) was authority for the proposition that because a Tribunal would have erred in law where the facts found were such that no person acting judicially and properly instructed as to the relevant law could have come to the relevant determination, the Tribunal must record findings of fact as part of its decision.

24. Certainly R1/72(AA) does indicate (although in obiter remarks) that it is an error of law if, on the facts found, no person acting judicially and properly instructed as to the relevant law could have come to the determination in question. We accept this. Does this, however, mean that in every single case there must be expressly recorded specific findings of fact on all facts which are relevant to the statutory conditions of entitlement, even those where no issue is raised or apparent? In our view it does not. At its height the obligation can only be to record findings of facts material to the decision. Other facts can be incorporated by i.e. adoption of a report or by clear implication.

25. Essentially the ground of error mentioned in decision R1/72(AA) is an error in law – it is stating that a Tribunal is in error if it reached a determination which no one applying the correct law to the fact situation found by the Tribunal could have reached. It certainly indicates that a Tribunal’s view of the facts must be clear but it does not lay down a specific requirement for those facts to be specifically recorded. We do not consider that R1/72(AA) goes as far as Mr Stockman contends.

26. The facts found relevant to the matters at issue must of course be clear but there is no absolute obligation, separate from the legislative provisions, to record specifically findings on all material facts.

27. We take material facts to mean facts relevant to the issues before the Tribunal whether raised by the parties or by the Tribunal either expressly or by clear implication.

28. For example in a case where the only evidence in support of a claimant’s contentions is that claimant’s own evidence and a Tribunal clearly expresses its view that that claimant’s evidence is completely unreliable, no further findings of fact may be necessary. The finding that the claimant is a completely unreliable witness may be enough. In other cases it may not. It will all depend on the circumstances of the individual case.

29. However, in other cases, probably the vast majority, a record of findings of material fact will be necessary to explain adequately a Tribunal’s decision.

30. No particular format is required and it is not a legal requirement that the findings of fact be kept separate from the other reasons. It would, however, be good practice if the findings of fact, the evidential assessment and the application of the law were set out separately from each other as this is less likely to lead to confusion and more likely to promote clarity in the reasoning. If this practice is followed there are likely to be fewer appeals because reasons will be clearer. We strongly recommend this practice.

31. The fact situation accepted by the Tribunal is part of the reasons for its decision. The extent to which such facts need be recorded will vary with each individual case. What constitutes adequate reasoning may vary from case to case and there is a danger in attempting to elevate a particular decision into an authority that a certain format or content either always will or always will not constitute adequate reasoning. It will all depend on the circumstances of the case, the evidential background and the issues. 

32. Since the Tribunal’s decision the Human Rights Act 1998 has come into force (on 2 October 2000), the new Tribunal to which we are referring this matter will, of course, be subject to it. With regard to the European Convention on Human Rights requirement to state adequate reasons, our preliminary view is that it does not add anything to the already existing requirements as to the standard of reasoning. Reasons must be adequate to explain the decision to a reasonable person reading it.

33. We have been referred to Great Britain Decision C1/5880/1999, a decision of Mr Commissioner Williams in Great Britain. Paragraph 7 thereof appears to be the relevant paragraph. 

34. In that paragraph Mr Commissioner Williams states:-

"The requirement of a "statement of reasons" without separate reference to findings of fact, applies generally under the Tribunals and Inquiries Act 1992, Section 10. The new appeal Tribunal rules do no more, in my view, than bring the phraseology used into line with that Act and general tribunal practice. (See the Council on Tribunals Model Rules, Cm 1434 rule E 1-8). The courts have repeatedly stated that an obligation to state reasons includes an obligation to state "the basis of fact on which the conclusion has been reached": Lord Lane CJ, R v Immigration Appeal Tribunal ex parte Khan [1980] QB 790 (Court of Appeal). See also Donaldson P in Alexander Machinery v Crabtree [1974] ICR 120, cited in that case. Article 6.1 of the European Convention on Human Rights also separately requires tribunals, in giving reasons, to "indicate with sufficient clarity the grounds upon which they base their decision" so that the appellant may exercise any right of appeal available: Hadjianastassiou v Greece [1992] A252." 

35. It is, as the Commissioner states, necessary that the grounds upon which the Tribunal reaches its decision be clear. He refers to the case of Hadjianastassiou v Greece – ECHR No. 69/1991/321/393 and quotes from paragraph 33 of the judgment of the Court. 

36. This paragraph states: -

"The Contracting States enjoy considerable freedom in the choice of the appropriate means to ensure that their judicial systems comply with the requirements of Article 6(art.6). The national courts must, however, indicate with sufficient clarity the grounds on which they based their decision. It is this, inter alia, which makes it possible for the accused to exercise usefully the rights of appeal available to him. The Court’s task is to consider whether the method adopted in this respect has led in a given case [our underlining] to results which are compatible with the Convention."

37. The Hadjianastassiou case is not authority for any general rule as to the adequacy of reasons other than that they must indicate with sufficient clarity the grounds on which a court based its decision. Much of the decision rests on procedural defects in the Greek system which are not in point here.

38. We also note that Mr Commissioner Williams quotes from the judgment of Lord Lane C.J. in R v Immigration Appeal Tribunal, ex parte Khan [1983] QB790. The passage from which the quotation is taken when read in full is as follows:-

"… The important matter which must be borne in mind by tribunals in the present type of circumstances is that it must be apparent from what they state by way of reasons first of all that they have considered the point which is at issue between the parties, and they should indicate the evidence on which they have come to their conclusions. 

Where one gets a decision of a tribunal which either fails to set out the issue which the tribunal is determining either directly or by inference, or fails either directly or by inference to set out the basis on which it has reached its determination on that issue, then that is a matter which will be very closely regarded by this court, and in normal circumstances will result in the decision of the tribunal being quashed. The reason is this. A party appearing before a tribunal is entitled to know, either expressly stated by it or inferentially stated, what it is to which the tribunal is addressing its mind. In some cases it may be perfectly obvious without any express reference to it by the tribunal; in other cases it may not. Secondly, the appellant is entitled to know the basis of fact on which the conclusion has been reached. Once again in many cases it may be quite obvious without the necessity of expressly stating it, in other cases it may not."

 

39. While we agree with Mr Commissioner Williams that an appellant is entitled to know the basis of fact upon which a decision has been reached, the above passage (which has already been approved by the Chief Commissioner in R5/99(IB)) sets out explicitly the implications of this entitlement. The Khan decision clearly indicates that while a claimant is entitled to know the basis of fact for a conclusion, there is no absolute and universal requirement for this basis to be expressly stated. All will depend on the case. Express statement may be necessary in some cases, it may not be so necessary in others. The Khan case is not authority for the view that in every case the basis of fact must be expressly stated. We are not quite clear if that was Mr Commissioner Williams’ view but if it was we would differ from him to that extent. Nor can we find that view expressed in the passage from the Alexander case cited in Khan.

 

40. Mr Commissioner Williams’ decision refers to the Tribunals and Inquiries Act 1992. We were addressed on this Act by the parties. The representatives were agreed that S.1(1) of that Act provides for the purposes and functions of the Council on Tribunals. However, as again all were agreed, S.1(1) thereof states that nothing in that section "authorises or requires the Council to deal with any matter with respect to which the Parliament of Northern Ireland had power to make laws". Mrs McAllister submitted that, as this then included Social Security, the Council did not appear to be authorised to deal with the Tribunals constituted (as this Tribunal was) under Chapter I of Part II of the Social Security (Northern Ireland) Order 1998. We consider that Mrs McAllister is correct.

 

41. As the European Court of Human Rights stated in the case of Hiro Balani –v- Spain, (Case No. 46/1993/441/520) Article 6 paragraph 1 of the European Convention on Human Rights obliges the courts to give reasons for their judgments but cannot be understood as requiring a detailed answer to every argument. The Court stated: - 

"… The extent to which this duty to give reasons applies may vary according to the nature of the decision. It is moreover necessary to take into account, inter alia, the diversity of the submissions that a litigant may bring before the courts … That is why the question whether a court has failed to fulfil the obligation to state reasons, deriving from Article 6 (art. 6) of the Convention, can only be determined in the light of the circumstances of the case".

 

42. In other words the implications of the obligation to state reasons depends on the nature of the decision and on the issues before the Tribunal.

 

43. There will be cases where detailed findings of fact are necessary to explain adequately the decision. There will be other cases where the evidential assessment clearly indicates the Tribunal’s view of the fact situation, for example, where it expressly states it accepts a medical report because it is more independent and, credible than a claimant’s evidence, or that it accepts a claimant’s evidence as a more accurate assessment of his limitations than other evidence. However, Tribunals are much less likely to err if they record express findings on all disputed factual matters relevant to the decision under appeal and we would strongly recommend this practice. The dangers of adopting any other practice are quite apparent e.g. all relevant facts may not be found or accepted evidence may be unclear as to certain material facts. We strongly recommend that Tribunals record a clear statement of the facts found material to the decision. This is the best and safest practice.

 

44. While it is not relevant to our decision in this case we would wish to make observation on the record of proceedings. The record is made by the chairman or in the case of a single member Tribunal by that member and it is a requirement that this record be "sufficient to indicate the evidence taken" (regulation 55 of the new Regulations). The record should be a summary of what took place at the hearing. It does not have to be and is not expected to be verbatim. In the present case the record of proceedings is somewhat unclear. It is difficult to ascertain what was evidence, what were questions, whether any answers were given to those questions. There appears to be comment from the Tribunal interspersed in the record. That of course is quite proper if that comment was given at the hearing and responses to the comment sought but in this case the separation of comment and the evidence given is not clearly made. It would be better practice to record clearly what is comment and what is evidence.

 

45. One further issue remains which, while not perhaps completely within our jurisdiction, is nonetheless of practical importance and concern.

 

46. It is settled law that the All Work Test "Score Sheet" contains both findings of fact and conclusions of law. Mr Stockman made mention of problems which have arisen because claimants do not retain this document which is sent out as part of the Notice of Decision. It is apparent from correspondence with The Appeals Service (NI) that the document is included as part of the decision notice issued under the President’s powers under Regulation 53(2) of the new Regulations.

 

47. The mere fact that it is so included as part of the decision notice does not mean that the score sheet is not part of the Tribunal’s reasons for decision. It is not, however, the complete reasoning. In our view (and as suggested by Mr Stockman) it would cause less confusion, bearing in mind the somewhat complicated time limits procedure, if the score sheet were to be sent out again with the full statement of the decision. A claimant would then have the entire reasoning of the Tribunal under the one heading of the statement of reasons. The matter is, however, one for The Appeals Service (NI) rather than for the Commissioners. 

 

48. We remit the matter to a differently constituted appeal Tribunal for re-hearing. That Tribunal when dealing with conflicts of crucial evidence should set out clearly its assessment thereof and give, albeit briefly, the reason or reasons for its evidential preference. It should clearly indicate its views on the claimant’s limitations in relation to the All Work Test activities which are material to its decision.
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