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1. I allow the adjudication officer's appeal against the decision of the social security appeal tribunal dated l1 April 1991 as that decision is erroneous in law and I set it aside. My decision is as follows:- . 

(a) The claimant is not disqualified for receiving unemployment benefit on the ground of voluntarily leaving his employment without just cause on 8 January 1990: Social Security Act 1975, section 20(1)(a); 

(b) The claimant is disqualified for receiving unemployment benefit for the inclusive period from 9 January 1990 to 12 March 1990. That is because on 8 January 1990 his employment was terminated and he received compensation. The consequent ineligible period is the inclusive period from 9 January 1990 to 12 March 1990: Social Security (Unemployment, Sickness and Invalidity Benefit) Regulations 1983, S.1. 1983 No.1598 ("the 1983 Regulations"), regulation 7(1)(d) 7(5) and 7(6), all as substituted from 9 October 1989 by regulation 4 of the Social Security (Unemployment, Sickness and Invalidity Benefit) Amendment No.2 Regulations 1989, S.I. 1989 No.1324. 

2. This is an appeal to the Commissioner by the adjudication officer against the unanimous decision of a social security appeal tribunal dated 11 April 1991 on a reference to that tribunal by the local adjudication officer of two questions in connection with the termination of the claimant's employment on 8 January 1990. The claimant is a man, then aged 47. He had been employed by his employers, an electronics company, as a Commercial Manager from 10 March 1980 to 8 January 1990. 

3. The tribunal's decision on the references was as follows, 

" 1. [The claimant] is not disqualified for receiving Unemployment Benefit because [i.e. on the ground that] he voluntarily left his employment without just cause. 

2. The [claimant] is not disqualified from receiving Unemployment Benefit for any period because [i.e. on the ground that] he has received compensation and that period falls in the ineligible period."

The tribunal therefore decided that there was no disqualification on either of the grounds referred to it by the adjudication officer. My decision in paragraph 1 affirms the first of the tribunal's decisions (holding there to be no disqualification for voluntarily leaving without just cause) but reverses the tribunal's decision that there was no disqualification on the ground of receiving compensation. 

4. The appeal was the subject of two oral hearings before me. The first was on 2 November 1993, at which the claimant was present and addressed me. The adjudication officer was represented by Mr R Dowdall of the Central Adjudication Service. The second hearing was on 19 May 1994 at which the claimant was again present and addressed me and Mr Dowdall again appeared for the adjudication officer. I am indebted to the claimant and to Mr Dowdall for their assistance to me at the hearings. 

5. As to the tribunal's decision that there should be no disqualification for receiving unemployment benefit on the ground of voluntarily leaving without just cause, Mr Dowdall indicated that he did not wish to dispute that part of the tribunal's decision. It was apparent to me from the circumstances of this case that that concession was correctly made. 

6. On the second part of the tribunal's decision i.e. their decision that there was no disqualification on the ground of receiving "compensation", the tribunal's findings of fact and reasons for decision were as follows, 

"Findings of Fact
1. [The claimant] was employed for nearly 10 years by [an electronics company] as a commercial manager when his employment ended on 8 January 1990. 

2. [The claimant] made an application to the industrial tribunal in which he alleged that he had been constructively dismissed by his employers. 

3. [The claimant's] contention was that he had had untrue allegations made against him as a result of which he had resigned from his employment. 

4. [The claimant's] claim amounted to £9,744 but at the end of May 1990 with the assistance of [the Advisory Conciliation and Arbitration Service] and following negotiations by [the claimant's] solicitors a settlement of the claim was agreed so that the application was not adjudicated upon by the industrial tribunal. 

5. The terms of the settlement were recorded in a document which referred to the payment as being 'in full and final settlement of the applicant's claim before the industrial tribunal for unfair dismissal and all other claims (if any) that the applicant may bring against the respondent either by statute or common law arising out of his employment with the respondent its termination or otherwise'. 

6. The agreement stated that it did not apply to any claims that might arise under the company pension scheme or in respect of industrial or personal injury. 

7. [The claimant's] costs which he incurred with his own solicitors in connection with the making of his claim and the negotiations for its settlement amounted to £1,600. 

8. When [the claimant] left his employers on a January 1990 he received wages already earned amounting to £453.11 and accrued holiday pay amounting to £74.04. He did not receive any other payment from them at this point." 

7. The settlement of the industrial tribunal proceedings took place about a week before the case was due for hearing before that tribunal and that there was no order or award (by consent or otherwise) of any kind by that tribunal. If there had of course been any award then the matter could well have been brought within regulation 7(1)(1)(k) (iii) of the 1983 Regulations, referring to awards by industrial tribunals. 

8. The social security appeal tribunal gave as its reasons for decision, 

"The next matter which the Tribunal had to decide was whether [the claimant] was disentitled from receiving Unemployment Benefit under the provisions of regulation 7 of the Social Security (Unemployment, Sickness and Invalidity Benefit) Regulations 1983. Regulation 7(1)(d) provides that where a person's employment is terminated and he receives compensation a day shall not be treated as a day of unemployment if it is a day which falls within the ineligible period as defined in paragraph (5). Regulation 7(6) defines compensation as 'any payment made to or for a person in respect of the termination of the employment other than -.' These exceptions are as follows:- 

(a) Any remuneration paid in respect of the period before the termination. 

(b) Any holiday pay. 

(c) Any payment not falling within (a) or (b) of this definition which is paid in respect of any emolument of the employment (whether in money or in kind) and which has accrued before the termination of the employment. 

(d) Any redundancy payment within the meaning of Section 81 (1) of the Employment Protection (Consolidation) Act 1978 and 

(e) Any refund of contributions to which he was entitled under an occupational pension scheme within the meaning of Section 66(1) of the Pensions Act. 

(f) Any compensation payable by virtue of Section 178(3) or (4) of the Education Reform Act 1988. 

It was quite clear that the wages already earned and the holiday pay which [the claimant] had received when he left his employment were not compensation since they were excluded by paragraph (a) and (b) of paragraph 6 of the Regulations. Paragraph (k) of (1) of Regulation 7 refers to amounts received by an employee in connection with the employment protection legislation and states in respect of the specified amounts that any day in respect of which such amounts are payable shall not be treated as a day of unemployment in relation to the person concerned. Included are the following ... an amount awarded to that person under section 68(2), 71 or 79 [of the Employment Protection (Consolidation) Act 1978] as compensation for unfair dismissal [where such an amount] includes a sum representing remuneration which the industrial tribunal considers he might reasonably be expected to have had for that day but for the dismissal, so however, that this provision shall not apply to any day which does not fall within the period of one year from the date on which the employment of that person terminated. [Paragraph (k) deals] with days in respect of which some compensation other than Unemployment Benefit should be paying the claimant in respect of his lack of work and where such compensation is paid for any day then that day is not to be treated as one of unemployment. R(U) 6/85 relating to Regulation 7(1)(k)(iii) confirms that what has to be examined in an industrial tribunal award to determine whether days are excluded as days of unemployment is whether there is some amount of compensation for unfair dismissal representing remuneration which the claimant might reasonably be expected to have had but for the dismissal. Where a claim made to an industrial tribunal is settled before the Tribunal adjudicates upon it, as in this case, the position presents difficulties. The first one is in deciding whether the words in paragraph 7(6) 'any payment made to or for a person in respect of the termination of the employment' covers the amount of agreed settlement and the second point is whether if it does only that aspect of the settlement which represents remuneration which the claimant might reasonably be expected to have had, but for the dismissal, should be taken into account. The Regulations deal with industrial tribunal matters but although several different circumstances arising under the employment legislation are covered, in Regulation 7(1)(k) there is no mention of monies which are paid in settlement of a claim to the industrial tribunal. This may of course have been because many settlements are compendious or arbitrary and based on appreciation of the cost of the litigation as weighed against the likelihood of success and the degree of success anticipated and to expect the Adjudicating Authorities to extract the amount which is appropriate to cover compensated days would be to set them an extremely hard task and one which it may well be impossible to perform in most cases. A further matter is of course that statutory redundancy pay is specifically excluded from the definition of compensation under Regulation 7(6) and in calculating what sum might be awarded by the industrial tribunal so as to decide what sum to accept having regard to all the circumstances one would have to consider the amount of the basic and compensatory awards which were likely. The basic award of course, includes a redundancy calculation, The danger is, therefore, that in taking a settlement figure into account as compensation the intention of the legislation might circumvented. Regulation 7(6) refers of course to 'any payment' ... 'in respect of the termination of the employment'. What arises here is the consideration of whether the settlement figure was paid 'in respect of' the termination of employment. Certainly it was paid following the termination some months later but only as a result of an application to the industrial tribunal and negotiations by solicitors and with the assistance of ACAS and the expenditure of £1,600 in legal fees. Without straining reason it could equally be said that the payment was made in respect of the application to the tribunal or in respect of the negotiations by the solicitors or the agreement reached as a result thereof, Equally, as explained above, the difficulties in analysing such a payment so as to act consistently with the intention of the legislation as expressed in 7(1)(k) and R(U) 6/85 so that the result was not anomalous argued strongly for the exclusion of such settlements from consideration as compensation for the purposes of the regulation." 

9. I have given careful consideration to those detailed reasons given by the tribunal, which had clearly thought deeply about the points involved. However I eventually come to the conclusion that the adjudication officer's appeal is well founded and that the tribunal's decision is erroneous in law. It should be borne in mind that I am here required to construe the wording of the new parts of regulation 7 of the 1983 Regulations i.e. regulation 7(1)(d), 7(5) and 7(6) - they are set out in the tribunal's decision, at paragraph 8 above. However, R(U) 6/85 was interpreting the predecessor regulation which in many ways was different in content. The position under the new parts of regulation 7 is essentially simple in this type of case. If the claimant received any "compensation" then whatever its amount the 'fixed' rules for ascertaining 'the ineligible period' apply. Provided that what the claimant received in the present case was "any payment made to or for a person in respect of the termination of the employment" (the definition of "compensation" in the new regulation 7(6)) then he must automatically be disqualified for receipt of unemployment benefit for the appropriate "ineligible period", unless it can be shown that what he received consisted wholly of sums within the exceptions in sub-paragraph (6) of regulation 7 (set out in the tribunal's reasons for decision -paragraph 8 above). It was common ground before me that it could not possibly be said that the sum received by the claimant in settlement of his industrial tribunal claim consisted wholly of exempt items under sub-paragraph (6). There was no suggestion for example that the whole of the payment received consisted of a "redundancy payment" (see sub- paragraph (6)(d) of regulation 7). Consequently, in my view, the tribunal's reasoning as to the make-up of the sum received in settlement was unnecessary in view of the way in which sub- paragraph (6) of regulation 7 defines "compensation" (see above). 

10. It follows that the only real question in this case is whether the sum paid to the claimant in settlement of his industrial tribunal claim by his employer was "made to ... a person in respect of the termination of the employment". The tribunal considered that the sum was not so made, giving as their reasons, "Certainly it was paid following the termination some months later but only as a result of an application to the industrial tribunal and negotiations by solicitors and with the assistance of ACAS and the expenditure of £1,600 in legal fees. Without straining reason it could equally be said that the payment was made in respect of the application to the tribunal or in respect of the negotiations by the solicitors or the agreement reached as a result thereof.". 

11. I cannot accept that that reasoning is correct in law. The payment made to the claimant in settlement of his industrial tribunal claim was in my view undoubtedly made to him "in respect of the termination of the employment". If his employment had not been terminated, no such payment would ever have been considered or made. The industrial tribunal procedure is simply machinery for securing the enforcement of such legal rights as the claimant has under the employment legislation. The same would equally have been true if the claimant had sued in the County Court for damages for wrongful dismissal. With great respect to the tribunal, it would seem to me that this proposition is fairly self-evident but if authority for it were needed then an earlier reported Commissioner's decision (not cited to the tribunal) would appear to carry the point. That decision is R(U) 5/74, which also concerned a sum of money paid to a claimant as a settlement of his industrial tribunal claim for compensation for unfair dismissal. Admittedly that decision was decided on the different wording of the earlier regulation which required that the payment should be received by the claimant "in lieu either of notice or of the remuneration which he would have received" had his employment not been terminated (old regulation 7(1)(d). However, the learned Commissioner in R(U) 5/74 came to the conclusion that undoubtedly a sum received in settlement of industrial tribunal proceedings came within the old regulation, saying at paragraph 14 of R(U) 5/74, 

"In this case, therefore, if the claimant had bean awarded compensation for unfair dismissal he would have received a payment including an element representing a payment in lieu of remuneration. He did not in fact obtain such an award because the proceedings were never conducted to their conclusion and the industrial tribunal never reached competence to make a finding whether or not the claimant had been unfairly dismissed. The proceedings were compromised but, in my view, the payments received by the claimant by virtue of the compromise must be regarded as containing the same ingredients as an award, although of course not necessarily of the same amount. In this respect the position is, in my view, similar to a compromise of proceedings for wrongful dismissal: see Decision R(U) 3/68, paragraph 6." 

12. In my view, the same is undoubtedly true in the present case although the wording of the regulation is different. It was clearly implicit in R(U) 5/74 that a sum received as a settlement of industrial tribunal proceedings was a sum which was related to the dismissal itself. The old regulation 7(1)(d) referred to a case where "a person receives a payment (whether or not a payment made in pursuance of a legally enforceable obligation) in lieu either of notice or of the remuneration which he would have received for that day had his employment not been terminated" (my underlining). Clearly therefore R(U) 5/74 is authority for the proposition that a payment in compromise of industrial tribunal proceedings is a payment made in connection with the termination of the employment. 

13. Moreover, I note that in R(U) 4/92 (paragraph 11) it was held that an ex gratia payment to a claimant whose employment had been terminated was "in respect of the termination of the employment" within paragraph (6) of the new regulation 7. I have no hesitation in holding therefore that the payment received by the claimant in this case was "any payment made to .. a person in respect of the termination of the employment" and was therefore "compensation" unless the whole of it consisted of exempt payments, which it did not (see above). 

14. The next question therefore is what is the "ineligible period" for which the claimant is to be disentitled to employment benefit. In the present case it was common ground before me that the "ineligible period" is the period of nine weeks starting on the termination of the employment on 8 January 1990, since that was the statutory period of notice to which the claimant was entitled under section 49 of the Employment Protection (Consolidation) Act 1978 (he having served nine complete years with that employer). That is then the appropriate "ineligible period" because this was not "a case where the person who paid compensation represents that it, or part of it was paid in lieu of notice or notice of termination of employment" - new regulation 7(5)(a). In the present case there does not appear to have been any representation on the point by the payer of the compensation i.e. the employer, either at the conclusion of the employment or when the settlement sum was eventually agreed and paid. The claimant had stated that he was entitled by contract to 10 weeks notice but there is no confirmation of that by the employer. Consequently the normal rule as to the notice to which a person is entitled by statute or by contract must apply. It was common ground here that there was no evidence, as such, of a contractual term for ten weeks' notice. 

15. I also refer, at Mr. Rowdall's request, to the definition of "period of notice" in regulation 7 (6) (b) as meaning "the period of notice of termination of employment to which a person is entitled by statute or by contract, whichever is the longer, or, if he is not entitled to such notice, that period of notice which is customary in the employment in question". That refers only, in my view, to the legal position of the claimant-employee as to the notice to which he is entitled from his employer in normal circumstances. It does not mean, for example, that where an employee is rightfully dismissed for gross misconduct and therefore has no entitlement to notice at all, that the above-cited definition does not apply. It does still apply because it is merely a definition by reference to the normal term of the contract as to notice or if there is no such contractual term the period of notice provided for by section 49 of the Employment Protection (Consolidation) Act 1978. where neither are applicable (eg. in the case of a civil servant who is not legally entitled to notice) then one takes the "period of notice which is customary in the employment in question". It does not matter for this purpose whether the employment was terminated by the employer eg. by dismissal or by not renewing a fixed term contract or whether the employment was terminated by the employee, as here, where the claimant resigned but alleged that there was a constructive dismissal of him (section 55 of the 1978 Act). Unless an employer has actually represented (which means making a positive representation) that the whole or part of the compensation is 'notice money', then the normal rules for to ascertainment of contractual, statutory, or customary notice must be applied. 

(Signed) M.J. Goodman 

Commissioner 
(Date) 23 June 1994

