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1. I allow the claimant's appeal against the decision of the social security appeal tribunal dated 8 September 1994 as that decision is erroneous in law and I set it aside. My decision is that in the inclusive periods from 13 March to 24 April 1994 and from 19 June to 8 October 1994 (Oxford University vacations) the claimant was not employed by            ,       . Consequently the days in those periods are not prevented from being treated as days of unemployment by regulation 7(1)(h)(recognised or customary holiday) of the Social Security (Unemployment, Sickness and Invalidity Benefit) Regulations 1983, S.I. 1983 No 1598. The claimant's entitlement to unemployment benefit should be determined accordingly and any appropriate award of unemployment benefit for those periods made to her. Social Security Administration Act 1992, section 23. 

2. This is an appeal to the Commissioner by the claimant, a woman born on 15 March 1945. The appeal is against the unanimous decision of a social security appeal tribunal, dated 8 September 1994, which dismissed the claimant's appeals from two decisions of an adjudication officer, issued on 17 May 1994 and 3 August 1994 respectively, which had in effect held that the claimant was not entitled to unemployment benefit during the periods set out in paragraph 1 of this decision, on the ground that those periods consisted of days of "recognised or customary holiday", within regulation 7(1)(h) of the Social Security (Unemployment, Sickness and Invalidity Benefit) Regulations 1983 (see further below).

3. At the claimant's request the appeal was the subject of an oral hearing before me on 4 July 1995, at which the claimant attended and was assisted by a colleague Mr P J King. The adjudication officer was represented by Mr L Scoon, Counsel, of the Office of the Solicitor to the Departments of Health and Social Security. I am indebted to all those persons for their assistance to me at the hearing.

4. The claimant was during the relevant time a lecturer at                    . The terms of her employment are set out in a letter dated 29 November 1993 from the Senior Tutor of the College as follows, 

"This letter is to ask whether you would be willing to be reappointed to your Lectureship on the following terms: 

(1) The appointment to be from Hilary Term 1994 to Trinity Term 1995 inclusive. 

(2) You would teach for an average of 4 hours weekly and be paid a retainer of £200 in Hilary Term 1994 and in Michaelmas Term 1994, and the appropriate outside tuition rates for the teaching done. 

(3) You will be a member of the Senior Common Room and entitled to 2 free lunches and 2 free dinners a week in term. 

It is a condition of this appointment that as it is for a fixed term and in accordance with section 142 of the Employment Protection (Consolidation) Act 1978 as amended by section 8(2) of the Employment Act 1980, you agree to waive your rights to make a complaint of unfair dismissal and to a redundancy payment upon the expiry of the fixed term without its being renewed. Your acceptance of this offer of appointment will constitute agreement that you waive these rights." 

5. In a letter dated 28 March 1994 from the Finance Officer of Worcester College the following is stated, 

"[The claimant] is employed by               as a Lecturer during term-time only. She is required to teach students for four hours a week during the eight weeks of term, which will be as follows: 

Hilary Term 1994 : 16th January - 12th March

Trinity Term 1994 : 24th April - 18th June 

Michaelmas Term 1994 : 9th October - 3rd December

Hilary Term 1995 : 15th January - 11th March

Trinity Term 1995 : 23rd April - 17th June. 

Outside these dates [the claimant] is not employed by the College and "receives no payment from us." 

6. At the hearing before me the claimant gave evidence that she was not required by the College to do any work during the university vacations. If the College asked her ad hoc to do some work, e.g. in connection with student admissions, she was free to refuse but if she consented, as she did during the Christmas vacation 1994/5, she would be paid extra for that work. During vacations she was at liberty to take other employment and did in fact in the summer vacation 1994 undertake Summer School teaching etc. for the Open University. She also indicated that two retainers of £200 each, paid in Hilary and Michaelmas Terms 1994 respectively, were in fact intended to cover all the five terms referred to in the letters from the College and did no more than retain her teaching services for the terms. They were not intended to cover vacations. 

7. On those facts, the claimant through Mr King contended that she was not 'caught' by regulation 7(1)(h) of the Social Security (Unemployment, Sickness and Invalidity Benefit) Regulations 1983, the material parts of which provide as follows, 

"Days not to be treated as days of unemployment: 

7(1) For the purposes of ...unemployment benefit:-

(a)-(g) 

(h)...where in the case of any person an employed earner's employment has not been terminated, a day shall not be treated as a day of unemployment if it is a day of recognised or customary holiday in connection with that employment...." 

8. Mr King submitted that the employment by the college was for term time only and was terminated at the end of each term. It was therefore in effect a series of five fixed terms for each of the terms from Hilary Term 1994 to Trinity Term 1995 inclusive. He submitted that the passage in the College's letter of 29 November 1993 excluding the right to complain of unfair dismissal and redundancy payment and using the phrase "it is a condition of this appointment that as it is for a fixed term" was merely a cautionary standard phrase. It was, he said, inserted to preclude the possibility of any such claims arising out of the provision of section 55(2)(b) of the Employment Protection (Consolidation) Act 1978 that, where a person is employed for a fixed term and "that term expires without being renewed under the same contract", that non renewal constitutes for the purposes of the 1978 Act a dismissal. 

9. Mr Scoon contended that the totality of the evidence showed, as indeed the tribunal had found, that the claimant was employed under one entire and comprehensive contract which ran non-stop from the beginning of Hilary Term 1994 to the end of Trinity Term 1995 and that the vacations were therefore part of that contract. He submitted that it could not be said that at the end of each vacation the claimant's employment had "terminated" within the meaning of regulation 7(1)(h). He cited reported decisions 

concerning school teachers, such as R(U)18/64 (Tribunal of Commissioners) and R(U)2/87. 

10. Although the matter is not entirely free from doubt, I have come to the conclusion that Mr King's submission must be accepted and that of Mr Scoon rejected. The reference in the College's letter of 29 November 1993 to the appointment being "for a fixed term" must not be read too literally but as merely a formula to exclude the possibility of the non-renewal of whatever fixed term or terms there might be being regarded as a dismissal. The word "inclusive" in the letter of 29 November 1993 does not mean that the contract runs from the beginning of Hilary Term 1994 to Trinity Term 1995 but only that both the Hilary Term of 1994 and the Trinity Term 1995 are included in the contract. It does not mean that the University vacations are included. The additional evidence that the claimant gave at the hearing before me also tends to this conclusion. 

11. I have therefore held in paragraph 1 above that the Easter vacation 1994 and the Summer vacation 1994 are not to be regarded as days of unemployment under regulation 7(1)(h). If therefore the claimant has a contributions record which would cover the payment of unemployment benefit during those periods then prima facie it would appear that (subject to the first 3 waiting days) she is entitled to payment of unemployment benefit for those periods. I must, however, leave that matter to the adjudication officer. Any difficulty arising can if necessary be referred to me for direction or supplemental decision. My decision can only of course cover the 2 vacations in 1994 (Easter and Summer respectively) which were the subject of appeal to the tribunal. There is the further question whether the claimant has made claims for and can be awarded unemployment benefit for the subsequent vacations i.e. the Christmas vacation 1994/95 and the Easter vacation 1995. That must be the subject of separate adjudication by the adjudication officer and I cannot interfere. I would stress, however, that the ruling given by me on the legal construction of the claimant's contract with               is binding upon the adjudication officer. If, as appears to be the case, all the other circumstances are the same then the adjudication officer must follow my ruling that regulation 7(1)(h) does not apply. Whether in all other respects unemployment benefit is payable e.g. the contributions question is of course a matter for the adjudication officer. 

12. Lastly I should mention that a Tribunal of Commissioners in R(U)7/68 and R(U)8/68 decided that "terminated" in the predecessor to regulation 7(1)(h) has its ordinary meaning in the law of employment. See, for example, the definition of "effective date of termination" in section 55(4) of the Employment Protection (Consolidation) Act 1978 i.e. the date of expiry of a notice, or summary termination, or the expiry of a fixed term without non-renewal. A Tribunal of Commissioners in R(U)9/68 rejected an earlier definition of the word "terminated" as meaning "finally discharged without any intention of resuming the relationship of employer and employee on the next available opportunity" (see paragraph 15 of R(U)7/68). Applying the ordinary definition of "terminated", I hold that the claimant's employment in this case was "terminated" at the end of each term during the period from the beginning of Hilary Term 1994 to the end of Trinity Term 1995. R(U)18/64 (Tribunal of Commissioners) cited by Mr Scoon must therefore be treated with caution since it depends on the out-moded definition of "termination". I note that in R(U)2/87 the learned Commissioner held, on the facts of that case, that a supply teacher's employment was in fact terminated at the end of a school term and that the contract of employment did not include school holidays. I should however stress that each case depends on its own facts, as indeed this one does. The ultimate question is whether or not there is a "termination" under the general law, which is in fact codified in section 55(4) of the Employment Protection (Consolidation Act 1978) (see above). I have set the tribunal's decision aside as being erroneous in law since it was common ground at the hearing before me, that, although the tribunal clearly took trouble with this case, they did not fully deal in their record of decision with all relevant issues. 

13. Lastly I should mention that as I have decided in the claimant's favour the point on "termination" I have no need to rule on her further submission that, even if there were not a termination at the end of each term, it would be wrong to treat the university vacations as a "holiday" in the case of a lecturer, bearing in mind that university lecturers are expected to do research and other work to further their knowledge of and contribution to their subject. I would have thought there is force in that submission but I have no need to make a final ruling upon it in this case. 
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