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1. I allow the appeal. My decision is that as from 3.4.95, the claimant was in possession by way of occupational pension of the sum of £173.10 per week.

 

2. This is an appeal by the AO from the decision of an SSAT dated 18.9.95. Leave to appeal was granted by the tribunal chairman. The claimant, the respondent to the appeal, requested an oral hearing, a request to which I deferred. The hearing took place on 3.7.96. Mrs Rabas appeared for the AO, and Mr Taylor (Foreign & Commonwealth Office, Hanslope), who had successfully appeared for the claimant at the hearing before the tribunal, appeared for the claimant. Their submissions were short, succinct and clear, and I am grateful to them both.

 

3. Put shortly, the claimant had been employed by The Foreign & Commonwealth Office, but was made redundant on early compulsory retirement as from 1.4.95. At that date, he was 55. Early retirement - for whatever cause - had been provided for in Section 10 of the Rules of the Principal Civil Service Pension Scheme ("PCSPS"). It was, however, decided to take the early retirement provisions in Section 10 out of PCSPS and incorporate them in a different scheme - the Civil Service Compensation Scheme ("CSCS"). That scheme was set up in exercise of the powers in Section 1 of the Superannuation Act 1972 and took effect as from 1.1.95. I am told by Mr Taylor that the Foreign & Commonwealth Office is responsible for payments made to the claimant on early retirement under CSCS, and the Civil Service Superannuation Board for his pension payable as from age 60. Mrs Rabas told me that the reason for the change was because of (i) Revenue approval; and (ii) it was desired to introduce the re-packaging options contained in paras 5.8 at et seq of the CSCS. My understanding is that Revenue approval was not necessary for statutory schemes but I imagine it is likely that it was desired to bring the Civil Service pension arrangements into line with non-statutory schemes, perhaps for, among other reasons, because of the modern portability of pensions. Whatever may have been the real reason, I accept that a good reason did exist, although that reason appears to have been of an administrative nature only, and, as will be seen, apart from the introduction of the re-packaging options, did not have any substantive effect.

 

4. Section 10 PCSPS (reproduced at T54 et seq)

 

Section 10 provides inter alia as follows:-

 

"10.3 ... a civil servant who is compulsorily retired early on grounds of structure or limited efficiency or retired on the grounds of redundancy will receive the benefits described in rules 10.5 to 10.9.

10.5 .... where the civil servant is aged 50 or over with five or more year's qualifying service, he will be eligible for a preserved pension and lump sum under Rule 3.11 but with this reckonable serviced increased by 6 2/3 years, subject to the limits that the increased benefits may not exceed the benefits that he would have earned (assuming no increase in the elements that make up pensionable pay apart from incremental increases due in his current grade) if he had stayed in service in a full-time capacity until retiring age ...

10.6 In addition, he may be paid an annual compensation payment equal to the preserved pension under Rule 10.5. This will come into payment immediately and will continue until the retiring age, when the preserved pension comes into payment. Subject to Rule 10.15 he may be paid a lump sum compensation payment of six month's pensionable pay. The lump sum compensation payment will not, however, be payable to non-mobile civil servants aged 50 or over but under age 55, where the last day of service is before 1 April 1995.

10.9 In addition, provided he has at least one year's qualifying service, a civil servant to whom Rule 10.8 applies may be paid subject to Rule 10.15 a compensation payment calculated as follows ..."

 

There then followed methods of calculation, which I do not need to set out here.

 

5. Section 2 CSCS (to be found at T23 et seq)

 

Section 2 provides inter alia as follows:-

 

"2.1 A civil servant who is compulsorily retired early on the grounds of structured or limited efficiency or retired early on the grounds of redundancy will receive the benefits described in Rule 2.2 to 2.9."

 

This is mutandis mutatis identical to para 10.3 of PCSPS.

 

"... where a civil servant who is retired early under Rule 2.1 above is aged 50 or over with five or more year's qualifying service he or she will be eligible for a preserved pension and lump sum under Rule 3.11 of the PCSPS but with reckonable service increased by 6 2/3 years subject to the limit that increased benefits may not exceed the benefits that would have been earned (assuming no increase in the elements that make up pensionable pay, apart from incremental increases which were due in the then current grade arrangements which are no longer applicable) if he or she had stayed in service in a full time capacity until the retiring age."

 

There is no discernible difference in substance from para 10.5 of PCSPS.

 

"2.3 In addition, a civil servant may be paid an annual compensation payment equal to the preserved pension under Rule 2.2. Subject to rule 5.8 to 5.13, this will come into payment immediately and will continue until the retiring age, when the preserved pension comes into payment. Subject to Rule 5.1 a civil servant may also be paid a lump sum compensation payment of 6 month's pensionable pay. The lump sum compensation payment will not, however, be payable to non-mobile civil servants aged 50 or over but under age 55 where the last day of service is before 1 April 1995."

 

Again, there is no discernible difference from para 10.6 of PCSPS.

 

"Para 2.8 In addition, provided that he has at least one year's qualifying service, a civil servant to whom Rule 2.7 applies may be paid subject to Rule 5.1 a compensation payment calculated as follows ..."

 

There then follows a method of calculation which is precisely similar to that in para 10.9 of PCSPS. Again there is no discernible difference.

 

To all intents and purposes, therefore, the provisions of para 2 of CSCS exactly reproduce the corresponding provisions in PCSPS. As I have said, I can find no discernible difference in substance and doubtless none was intended.

 

6. On being made redundant the claimant became entitled to the following benefits, notified to him by the document which can be found at T12. It is headed "Civil Service Compensation Scheme". He became entitled to:-

 

(i) Annual compensation payment of £9,004.64 ("annual compensation payment")

(ii) Lump sum of £21,087.76

(iii) Compensation payment of £9,138.87.

 

These payments are made in accordance with the appropriate provisions as specified in Section 2 of CSCS, and under the old Section 10 of PCSPS, would have been the same.

 

The claimant was also notified in that document that he would become entitled to a preserved pension of £9,004.64 at age 60 although there would be some small deduction. That pension is payable under PCSPS.

 

7. The claimant claimed unemployment benefit from 3.9.95. As he was already over 55, his claim was referred to the AO to decide whether the annual compensation payment should be treated as an occupational pension. If so, the disregard in Regulation 25 of the Unemployment, Sickness etc., Regulations 1983 would not apply and, for reasons which will appear below, any benefit would be abated pursuant to Section 30(1) SSC & BA 1992. The AO held that, for the purposes of Section 30, the claimant's weekly pension payment worked out to be £173.10. In that decision, it was implicit that he decided that the disregard to Regulation 25 was inapplicable.

 

8. From that decision, the claimant appealed to the SSAT, who heard and allowed his appeal on 18.9.95. They held that, as at 3.4.95, the claimant was not receiving an occupational pension. They made the following findings of fact:

 

"1. An officer who is not a member of the pension scheme is still entitled to payments from the Civil Service Compensation Scheme if made redundant.

2. The Compensation payment comes from an entirely separate fund from that of the superannuation fund.

3. This arrangement was authorised by the Treasury specifically to provide a separate fund for compensation from that used for pensions.

And they gave their reasons as follows:

 

"The tribunal concluded that the payments made to [the claimant] had to be regarded as something other than a payment made under the rules of an occupational pension scheme of which he was a member. It is our view that such a conclusion is unavoidable when one takes into account the fact that there are 2 separate funds voted by Parliament, that the compensation payment is receivable by a person who is not a member of the superannuation scheme and that the new arrangement was brought in in December 1995 with the agreement of the Treasury specifically in order to provide 2 separate funds."

 

9. Section 30(1) of the 1992 Act provides as follows:-

 

"30(1) If payments by way of occupational or personal pension which in the aggregate exceed the maximum sum are made in any week to a person who has attained the age of 55, the rate of any unemployment benefit to which apart from the Section he is entitled to that week will be reduced by 10p for each 10p of the excess; and in this sub-section 'the maximum sum' means such sum not less than £35.00 as is prescribed."

 

The expression "payments by way of occupation or personal pension" are defined in Section 122(1) as follows:

 

"'Payments by way of occupation or personal pension' means in relation to a person, periodical payments which, in connection with the coming to an end of an employment of his, fall to be made to him -

(a) out of money provided wholly or partly by the employer or under arrangements made by the employers; or

(b) out of money provided under an enactment or instrument having the force of law in any part of the United kingdom; or

(c) ............; or

(d) ............; or"

 

The annual compensation payment is clearly within this definition being both provided by the employer, namely the Foreign & Commonwealth Office and paid under delegated legislation. Therefore, it seems to me that Section 30 applies, unless the claimant can bring himself within the disregard of Regulation 25(1).

 

10. Regulation 25(1) provides as follows:-

 

"25.1 For the purposes of Section [30 SCC & BA 1992] there shall be disregarded such pension payments for any week to any person who has attained the age of 55 as are sums paid to him -

(a) solely by way of compensation for an employment of his coming to an end by reason of redundancy; and

(b) otherwise and under the rules of an occupational pension or personal pension scheme of which he is or was a member."

 

And the definition of "occupational pension scheme" is to be found in para (2) of Regulation 25 as follows:-

 

"2. In this regulation 'occupational pension scheme' means any scheme or arrangement which is comprised in one or more instruments or agreements and which has effect in relation to one or more descriptions or categories of employment so as to provide benefits in the form of pensions or otherwise payable on termination of service to earners with qualifying service in an employment of any such a description or category where those benefits include benefits payable by reason of retirement which is at the normal age of retirement under the rules of such scheme or arrangement."

 

It is common ground that Condition (a) of Regulation 25(1) was satisfied. I made a specific enquiry and was assured that that was indeed the case.

 

11. I am going to turn first to the argument put forward by Mr Taylor on the claimant's behalf. It seems to me that it is up to him to show that the disregard in Regulation 25(1) is applicable. He seeks to do that quite simply by submitting that the CSCS is not an "occupational pension scheme" and he gives the following reasons:

 

(i) Benefits are called "annual compensation" payments and not "pensions" under CSCS. They stop at 60. Then the PCSPS takes over to pay the pensions to members of their scheme.

(ii) If - as he could have done as have others - opted out of PCSPS the claimant would nevertheless receive out of CSCS precisely the same sums as he now receives. CSCS applies equally to all civil servants irrespective of whether they are in fact members of PCSPS. However, I imagine that Section 10 applied equally to non-members as well as to members who stayed in PCSPS.

(iii) The benefits under CSCS and PCSPS are paid for by different bodies, the former by the Foreign & Commonwealth Office and the latter by the Superannuation Board.

(iv) It is settled that to be "an occupational pension scheme" for the purposes of the regulation, benefits by reason of retirement which is at the normal age for retirement must be payable. In R(U) 5/82 at para 11 Mr Commissioner Rice said:

 

"11. The real question at issue is whether or not the claimant is also able to satisfy the Conditions 1(b). Can he establish that the periodical payments, which he receives, arise otherwise than under the rules of an occupational pension scheme, of which he is or was a member? What is "an occupational pension scheme" is defined in Regulation 3(2) and it is to be noted that a scheme falls within that definition where it includes benefits payable by reason of retirement at the normal age of retirement, and it is immaterial that the particular benefits being received by the claimant are not benefits payable at the normal age of retirement. If any benefits provided by the scheme are retirement benefits, then the scheme constitutes an occupational pension scheme within Regulation 3(2)."

 

Quite simply, Mr Taylor submits that as no benefits at normal retirement age are payable under CSCS, CSCS is not therefore within the definition of "occupational pension scheme".

 

12. If I do not specifically consider Mrs Rabas'' submissions seriatim, I hope I will be excused of any discourtesy and it seems to me that what I have decided does, in effect, adopt much of what she said.

 

13. Firstly, I would say that the use of the expression "annual compensation" and not "pension", as noted by Mr Taylor is, in my view, nihil ad rem for inter alia the reasons put forward by Mrs Rabas namely that "annual compensation payments" are clearly comprehended in the expression "pension payments", in Regulation 25(1), as defined in Regulation 23 by reference to the definition in Section 122(1) of the 1992 Act. They are "periodical payments" "which in connection with the coming to an end of an employment of his fall to be made to him (a) out of money provided wholly or partly by or under arrangements made by the employer; or (b) out of money provided under an enactment or instrument ... etc".

 

From that, it also follows that, in Regulation 25(2), the reference to "benefits in the form of pensions or otherwise" includes annual compensation payments.

 

14. As a starting point, I ask myself what in substance was the effect of the transference of the early retirement provisions out of Section 10 of PCSPS to Section 2 CSCS. So far as a beneficiary is concerned, nothing has changed in the benefits he receives. The civil servant involved remains entitled to precisely the same benefits as he had been entitled to before. Further, it seems to me that the old Section 10 of PCSPS applies equally to non-members, ie those who had opted out, as it applied to those who had remained in. I cannot think that it was ever intended that the transference would have different consequences to what pertained before.

 

15. Two points which, I think, I must address are:-

 

(i) Is it relevant that the annual compensation payment is paid by the Foreign & Commonwealth Office and the pension by the Superannuation Board?

(ii) Is it relevant that under CSCS no benefits are payable by reason of retirement at the normal retirement age?

 

16. As to the first point, I can see no reason why that by itself should cause any difference. "Payments by way of occupational personal pension" do, as I have pointed out, include payments by the employer or by arrangements made by him. In this case it seems to me that that is satisfied, all civil servants being in effect employed by Her Majesty's Government which through one or other agencies provides both the monies for CSCS and for PCSPS. In the event it is, I think, plain that both payments are made by, or if indirectly by arrangements made by, the employer (para (a)). They would also appear to be provided under an enactment or instrument (para (b)). This point is not, in my view, of any consequence.

 

17. The second point is of more substance. The definition in Section 25(2) of "Occupational Pension Scheme" is not limited to a scheme constituted by one operation. It is defined to mean "any scheme or arrangement which is comprised in one or more instruments or agreements". The remaining condition - that benefits are to be provided out of the scheme at normal retirement age - is indubitably satisfied by PCSPS. If therefore, it is permissible to conclude that PCSPS and CSCS are together an "occupational pension scheme" for the purposes of Regulation 25(2) then the disregard will not apply. The fact that there are the two involved is the only reason distinguishing this case from R(U) 5/82.

 

Having regard principally to the fact that

 

(i) "pension payments" has the extended meaning I have indicated and clearly includes annual compensation payments.

(ii) Regulation 25(2) expressly envisages the possibility of an occupation pension scheme being comprised in more than one instrument or agreement; and

(iii) the purpose behind, and the effect of, the transference of the early retirement pensions to CSCS, which can fairly be described as technical or administrative rather than effecting any substantive alteration, the civil servant involved being in - for this purpose - precisely the same position before as after the transference. It would thus be, in my view, wholly unreal and artificial to conclude that PCSPS and CSCS did not together form "an occupational pension scheme". One must look at the realities of the situation and the realities are that nothing really changed.

 

That being so, in my judgment, the disregard in Regulation 25 is not applicable and accordingly unemployment benefit falls to be abated under Section 30 of the Act.

 

18. There is, however, another reason. CSCS does not provide benefits payable by reason of retirement at the normal age of retirement which, as was pointed out in R(U) 5/82 (supra), is an essential element of "an occupational pension scheme". Therefore, it can be said that a person who is not a member of PCSPS, and is only a beneficiary under CSCS, is not a member of an occupational pension scheme. It is common ground that Condition (a) of Regulation 25(1) is satisfied. Such a person therefore also satisfies Condition (b). He is thus entitled to the disregard. However, although I did not hear argument on precisely this point, if that argument is correct, there would be a difference in treatment of a substantial nature between those who are, or are no longer, members of PCSPS, and those who remain in, to the considerable disadvantage of the latter. I cannot think that any such difference in treatment was intended and it is manifestly unjust if there is. Further, I am not prepared to hold that there was an accidental error and that the elements of the transference were not properly thought through. It seems to me that a beneficiary under CSCS is nevertheless a member of the occupational pension scheme constituted by the combined provisions of PCSPS and CSCS, even though his pension will not be paid out of PCSPS. What is important is that the occupational pension scheme thereby constituted provides benefits at the normal age of retirement: it is nonetheless an occupational pension scheme if pensions will not be payable thereout to persons who have opted out of the scheme. Opting out antedated 1.1.95 and, so far as I am aware, no argument was ever put forward that a Section 10 "beneficiary" under PCSPS, was not a member of an occupational scheme constituted by PCSPS and was therefore entitled to the Regulation 35 disregard. Indeed, that argument might be dangerous since it could be argued that thereby he ceases to have the benefit of Section 10. To echo the words of the Commissioner in R(U) 5/82, CSCS is only one facet of the employer's overall scheme.

 

19. My decision is therefore as set out in paragraph 1 above.

 

J.M. Henty
Commissioner 
 

15 July 1996

