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Case No:
[ORAL HEARING]
1. My decision is that the decision of the social security appeal tribunal dated 4 August 1989 is erroneous in law and is set aside. The claimant's case is referred to another tribunal for consideration afresh.

2. This is one of four appeals by claimants (the others being the cases on Commissioner's files CSSB/544/89, CSSB/238/89 and CSSB/470/89) heard before me on 23, 24 and 25 April 1991. The issues discussed mainly arose out of views expressed by another Commissioner in the Common Appendix annexed to his decisions on Commissioner's files CSSB/297/89, CSSB/308/89, CSSB/433/89, CSSB/298/89 and CSSB/281/89. (I shall hereafter merely refer to it as "the Common Appendix"). In that connection an oral hearing of 5 cases before a Tribunal of Commissioners had been requested by the adjudication officer but that request was not acceded to by the Chief Commissioner. Instead, the hearing before me proceeded in 2 of the cases referred to by the adjudication officer and 2 others selected by myself. The issues arising in the 4 appeals inevitably overlapped to some extent but I have found it preferable to issue full decisions in all of the appeals. The claimants were represented by Mr Orr and Mr Ross Cameron, welfare rights officers                                 and the adjudication officer was represented by Mr D cassidy of the Office of the Solicitor to the Secretary of State for Scotland. I am obliged to these representatives for their very considerable assistance. 

3. The claimant at the material time in this case was a young single woman aged 28 with 3 small children, the youngest having been born after 11 April 1988. She was in receipt of supplementary benefit from 1983. On 5 August 1985 she moved from her sister's house to a home of her own, a relevant change of circumstances affecting her right to supplementary benefit. Thereafter she was paid benefit as a householder. There was included in her revised assessment an additional requirement for heating under paragraph 8 of Part 1 of Schedule 4 to the Supplementary Benefit (Requirements) Regulations 1983 (S.I. 1983 No. 1399) by reason of her being a householder with a child under 5 in the assessment unit. On 22 September 1988 the claimant requested by way of review a finding of entitlement to a heating addition at the higher rate under paragraph 2 of Schedule 4 referred to above upon the ground that her home was exceptionally difficult to heat adequately. The object of the request made at that date was to obtain a backdated review of supplementary benefit which could, if successful, also affect the amount of the claimant's entitlement to income support. A visiting officer visited the claimant's home and noted certain details. Thereafter by decision dated 28 October 1988 an adjudication officer found the claimant: "not entitled to an additional requirement for heating at the higher rate". He was of the view that the claimant's home was difficult to heat adequately but not exceptionally so. The claimant appealed to a social security appeal tribunal. 

4. The claimant's appeal was adjourned by a tribunal to ascertain if the matter considered by the visiting officer dealt with a number of factors listed on behalf of the claimant and said to be material. Thereafter a presenting officer submitted that the existing AT2 tribunal form was "wrongly based on regulation 12 and ought to based on section 104 of the Act." The appeal was adjourned again to enable the adjudication officer to make a further submission. What then happened was that the adjudication officer issued a further AT2 form with an altered version of the decision bearing to have been given on 28 October 1988 and now reading:- 

"The claimant's weekly benefit cannot be reviewed to include an amount for heating at the higher rate because in the opinion of the adjudication officer there is no mistake to a material fact."

The decision was supported by a summary of facts and a submission relevant to section 104 of the Social Security Act 1975. 

5. When the case was heard thereafter on 4 August 1989 by another tribunal they did not consider the implications of the above changes and they proceeded to consider only the issue of whether the claimant's home satisfied the test of being "exceptionally difficult to heat adequately" for the purposes of paragraph 2(b) of Part 1 of Schedule 4 to the Requirements Regulations. The tribunal concluded that it did, allowed the claimant's appeal and found her entitled to the higher rate of heating addition with effect from 52 weeks prior to the date of application for review. The tribunal made the following findings of fact:- 

"Claimant, single, 28, parent of 3 young children, has had tenancy of            house for 4 years. It faces open country to Cathkin Braes, and is also open at rear. There is dampness in 2 bedrooms temporarily improved by false walls. The bedroom windows are draughty. The general fabric of the building is poor and is being allowed to run down. There has been no attempt at insulation."

The tribunal gave the following reasons for their decision:- 

"We find it sufficient to aggregate the above facts in order to justify the higher rate heating addition, being material brought to light as a result of visits following the claim for review. The house is undoubtedly exceptionally difficult to heat adequately, the latter word being particularly relevant in the family context. We would limit the backdating to 52 weeks as the claimant appears never to have complained about heating difficulties despite being the recipient of Supplementary Benefit and other additions. 

Decision overturned." 

6. The claimant's appeal to a Commissioner was based upon the tribunal having given inadequate reasons for refusing further backdating of the review under regulation 72 of the Social Security (Adjudication) Regulations 1986 (S.1. 1986 No. 2218) and a contention that by failing to establish the grounds of review accepted by them under section 104 the tribunal failed to clarify whether there was any past error or mistake or omission which might be relevant to regulation 72. The adjudication officer submitted that the tribunal decision was also erroneous in that it was incumbent on the tribunal to identify the decision or decisions under review. 

7. I accept that the tribunal erred in this case (a) in not seeking to identify the decision under review, a matter dealt with briefly herein and more fully in paragraph 8 of decision CSSB/470/89, and (b) in not identifying the ground of review upon which they proceeded under section 104 and the date from which it was operative. That ground may well have been the relevant change of circumstances occurring when the claimant took up tenancy of this house in 1985. If so of course that would be a ground of review applicable from a date which, if embodied in the revised decision, would lead to an award beyond the scope of regulation 69(1)(a) of the Adjudication Regulations. That, as the claimant maintains, should necessarily have given rise to consideration of the possible application of regulation 72 in the circumstances of this case. The last sentence of the tribunal's reasons suggests that they may well have had that regulation in mind, but if so it is in my judgment inadequately dealt with. The material provisions of regulations 69(1)(a) and 72 are already adequately set out in the appeal file and need not be repeated here. 

8. Mr Orr for the claimant sought to argue under reference to reported decision R(SB) 9/84, paragraph 11, the decision of a Tribunal of Commissioners, that the adjudication officer in 1985 should have considered all the claimant's circumstances on the occurrence of the relevant change of circumstances represented by her becoming a householder, the implication being that there must have been an omission by the adjudication officer at that date presumably relevant for present purposes to regulation 72(1)(a). However the passage referred to at the end of paragraph 11, which needs to be read in its context, did not refer to review situations but to the initial assessment of a claimant's entitlement to benefit and in any event did not extend the obligation on an adjudication officer to do more than to consider the claimant's possible entitlement to additional requirements in the light of the information which was before him. The question of the occurrence of past errors or omissions relevant for the purposes of regulation 72 will very much depend upon the evidence available as to the information before the adjudication officer at the material time and no automatic assumption of error or omission can be made. 

9. The adjudication officer took advantage of this appeal to make comment upon certain review issues discussed by the Commissioner in the Common Appendix. The first of these concerned the proper procedure in review applications. The Commissioner held that it was the duty of the Secretary of State to put before an adjudication officer in writing any application for review under section 104 of the Social Security Act 1975. The adjudication officer, while accepting that the Secretary of State should submit requests for review in writing to an adjudication officer, submitted in effect that the requirement of section 104(2) in this respect was procedural and that its fulfilment was not a prerequisite of a valid review. It was submitted under reference to reported decisions R(I) 50/56 and R(I) 11/62 that there was a need to avoid unnecessarily defeating meritorious claims by legal technicalities and that it was desirable in appropriate cases to treat some claims either as claims or as applications for review. It was pointed out also that the adjudication officer has a right and indeed a duty in certain cases to review decisions at his own hand. None of this was disputed before me and I accept these points as properly and correctly made in amplification and to some extent modification of the broad statement of principle in the Common Appendix. 

10. The adjudication officer also demurred to the suggestion in paragraph 16 of the Common Appendix that regulation 63(1) of the Adjudication Regulations required that decisions of an adjudication officer covered by it were to be notified to claimants in exact terms. It was suggested by the adjudication officer that it was sufficient notification if it was made clear what the adjudication officer "found, and what he meant and what he intended". A comparison was sought to be made with the requirements of a valid tribunal decision under the Adjudication Regulations. It was pointed out also under reference to reported decisions R(SB) 41/83 and R(P) 1/85 that adjudication officers' decisions can be valid without being promulgated at all. 

11. In my judgment however the Commissioner in the Common Appendix was correct in desiderating the notification of the actual terms of an adjudication officer's decision in those cases coming within the scope of regulation 63(1). That regulation provides, subject to exceptions in paragraphs 2 to 4, as follows:- 

"63. - (1) ... the decision of an adjudication officer on any claim or question relating to supplementary benefit shall be notified in writing to the claimant who shall at the same time be notified of his right to request a statement of the reasons for that decision and of his right of appeal to an appeal tribunal. " 

The suggested comparison with the record of a tribunal decision accompanied by findings and reasons is not in my view a valid one. No-one has ever suggested that the terms of a tribunal decision could validly be notified other than in the actual terms recorded by the tribunal chairman. It is only in considering the validity of the decision as actually recorded and notified that the question arises whether the tribunal have made clear what they found and what they meant. I accept that a decision can be valid without promulgation and that a failure of intimation will not render a decision invalid, and I appreciate that the provisions governing the obligation to intimate supplementary benefit decisions were formerly subject to somewhat broader exceptions under the successive relevant regulations applicable prior to 6 April 1987. Nevertheless much difficulty has been occasioned by the defective intimation of supplementary benefit decisions and the Commissioner was in my view properly concerned in the Common Appendix to stress the obligation in regulation 63(1) and the associated necessity for adjudication officers to record those decisions correctly when they are made in the first place. 

12. The form of the decision to be made in a review case was the next matter to be discussed. It is obvious that the form of the adjudication officer's decision as first notified in the present case did not bear to be a decision made upon a request for review under section 104 and the tribunal's decision revising the award of benefit in respect of entitlement to the higher rate heating addition, although it bore reference to section 104, did not identify the ground of appeal or, of course, the decision under review. In paragraph 46 of the Common Appendix the Commissioner observed that".. since it goes to jurisdiction, section 104's requirements cannot be waived." This led to discussion before me of the validity of review decisions made without reference to statutory grounds of review under section 104 and whether it was permissible to hold on the basis of inference or of evidence other than the actual terms of a decision that a revised decision on review has been validly made under statutory authority. 

13. I consider first the position of the adjudication officer. It is interesting to note the first 3 steps laid down in the Adjudication Officer's Guide as appropriate when an adjudication officer is giving a revised decision on the assumption that a valid ground of review is established. The Guide at paragraph 04333 indicates that the adjudication officer must:- 

"1. Identify the decision to be reviewed.

2. Decide the grounds for review. 

3. Decide the date from which revision is to take effect with regard to entitlement. 

..." 

It is clear that the Guide envisages a revised decision on review being made in the explicit terms in which such decisions have always been made in non-means tested benefit cases. Benefit and adjudication officers dealing with supplementary benefit have not, however, at least until very recently, been generally accustomed to make revised decisions in such explicit terms. A decision which amounts to a refusal to review or a refusal to revise does not of course alter the previous decision under the statutory authority of section 104 an it is I think easier to hold by inference or extraneous evidence that it has proceeded upon a consideration of the grounds of review under section 104. However even in the case of a review leading to a revised decision I consider that in general where it is shown that the adjudication officer has been asked to review or has decided to review an award of benefit in respect of the emergence of a relevant ground of review under section 104 and has issued a decision altering the award of benefit in some respect, deficiencies in the form of his altered decision will not wholly vitiate his decision and can, if challenged, in general be corrected by a tribunal on appeal. 

14. However I consider that a distinction falls to be made in the case of the recovery of overpayments pursuant to a revised decision under section 53 of the Social Security Act 1986. Section 53(4), as recently extended by amendment from 6 April 1990, provides:- 

"53. - (4) Except where regulations otherwise provide, an amount shall not be recoverable under subsection (1) above or regulations under subsection (3) above unless 

(a) the determination in pursuance of which it was paid has been reversed or varied on an appeal or revised on a review and 

(b) it has been determined on the appeal or review that the amount is so recoverable." 

The regulations in question (the Social Security (Payments on account, Overpayments and Recovery) Regulations 1988 (S.I. 1988 No. 664), regulation 12) provide exemption only in the rare case when grounds of review do not exist. It follows that it is a statutory pre-condition of recoverability of an overpayment in all cases when grounds of review exist that the determination awarding the payment be revised on review to the extent necessary to vouch the overpayment. In these circumstances in my judgment the decision founded upon to establish recoverability must, if challenged, be in terms adequate to meet the provisions of section 53(4) (even if deficient as to the detail of the ground of review) and if not should be rejected as invalid. That principle was adopted in the decision on Commissioner's file CSSB/36/89 decided by myself. It was questioned by Mr Cassidy in the hearings before me but on reconsideration I adhere to it. 

15. Social security appeal tribunals hearing appeals against review decisions should in my view adopt the approach outlined in paragraphs 13 and 14 above. When rejecting an appeal against a decision which is defective but not invalid they should clarify the basis of the decision. In all cases their own decisions should deal explicitly with the review issues. Failure to do so will usually render their decisions liable to be set aside on appeal as erroneous in law, although the circumstances of a particular case, especially where review is rejected, may enable favourable inferences to be drawn to avoid hat result. 

16. Applying the foregoing considerations to the circumstances of this case it is apparent that the tribunal erred in the form of their decision which was clearly a decision revising on an unspecified basis a prior decision requiring the claimant to be available for employment. But in addition the tribunal ought in my view to have sought to satisfy themselves that the later version of the adjudication officer's decision and the submission made upon it properly reflected what the adjudication officer had actually done in dealing with the claimant's request for review. 

17. The final point raised by this case is whether having regard to the general repeal of the Supplementary Benefit Act and Regulations as at 11 April 1988 there was power to entertain and deal with requests for review such as the present one made after 11 April 1988 with a view to an award of arrears of benefit in respect of a period prior to 11 April 1988. In paragraph 42 of the Common Appendix the Commissioner expressed the tentative view, obiter, that:- 

" .. if a claimant on a given day seeks a revisal of a decision awarding him supplementary benefit but on that day supplementary benefit - or the particular element thereof in question - has ceased to exist, and there is no carry forward provision, then there is no authority, however much there may be a warrant to review the decision, to give an effective revisal to run from the date of review." (My emphasis).

I entirely agree with the above general proposition and I have drawn attention to important phrases limiting its ambit. 

18. It is not of course suggested that any award of supplementary benefit can be made in respect of a period after 11 April 1988 when that benefit was replaced by income support. It was however common ground before me, and I accept, that provision has been made by statute and regulation which - at any rate at present, the future is uncertain - enables retrospective reviews of supplementary benefit to be applied for, dealt with and implemented as appropriate after 11 April 1988 in respect of any period before 11 April 1988. I list for convenience the material provisions which are as follows:- 

1. Sections 52(3) and 73 of, and paragraphs 3 and 4 of Schedule 7 to, the Social Security Act 1986. 

2. Regulation 49 of the Social Security (Claims and Payments) Regulations 1987 (SI 1987 No. 1968); 

3. Regulation 13 of the Social Security (Adjudication) Amendment (No. 2) Regulations 1987 (SI 1987 No. 1970).

19. It follows from paragraphs 7 and 16 above that the decision of the tribuna1 in the present case is erroneous in law and must be set aside. I refer the claimant's case to another tribunal for consideration and in that connection give the following directions which I trust may prove helpful. The new tribunal should endeavour to identify the decision under review, which is presumably the decision awarding the lower rate of heating addition made after the claimant became a householder. The tribunal should consider if grounds for review or for review and revision are made out under section 104 of the Social Security Act 1975 and if so from what date. In that connection it is in my view a legitimate way of testing whether a relevant ground of review is put forward to consider whether the material fact, relevant change etc. in question, if established, would enable the claimant to qualify for the item in question or at least "call for serious consideration" in that respect. See Saker v The Secretary of State for Social Services, Court of Apeal 16 January 1988, reported as the appendix to R(I) 2/88. If not, then there would not be a ground for revision, or even review in terms of Saker, and possible difficulties over the identification of the decision under review might be avoided. But if the review ground at least called for serious consideration then it will be necessary to consider whether it sufficed to justify revision of the relevant decision under section 104. 

20. It is desirable that if the tribunal reject the appeal they should make clear whether they have found no relevant ground for review or whether although grounds warranting review are established they do not justify revisal of the decision. In the event of the tribunal sustaining the appeal they should in making a revised decision establish the relevant operative date of review. If revision with effect from that date would transgress the limitations of regulation 69(1)(a) of the Adjudication Regulations the tribunal will of course require to consider the provisions of regulation 72(1)(a) and (b) of the same Regulations in the light of the evidence available as to the information before the Department and the adjudication officer at the material time and bearing in mind the other considerations of regulation 72. The tribunal will then determine the effect date of revision as may be found appropriate. 

21. The appeal of the claimant is allowed. 

 

(signed) J G Mitchell

Commissioner
Date: 26 June 1991 

