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1. I dismiss the claimant's application asking me to set aside my determination dated 13 January 1994, refusing her leave to appeal against a decision of the Manchester medical appeal tribunal dated 10 May 1993. 

2. I gave no reasons for refusing leave to appeal. By reason of Article 2(d) of the Tribunals and Inquiries (Social Security Commissioners) Order 1980, a Commissioner is not required to give reasons when determining an application for leave to appeal from a decision of a medical appeal tribunal. However, I suspect that if I had given reasons for my refusal of leave I would not have been troubled with the present application. I will now give my reasons for refusing leave to appeal because they will help to explain why I am dismissing the claimant's present application. 

3. The tribunal had before them the medical questions arising on a claim for severe disablement allowance. They found that she was suffering from generalised arthritis, urticaria and Raynaud's phenomenon and they assessed the extent of the claimant's disablement at 55%. The claimant applied for leave to appeal on three grounds, drafted by a welfare rights officer who was acting on her behalf. 

"1. Nine days after the Tribunal, [the claimant] was examined by Doctor Klimiuk, Consultant Physician at The Royal Oldham Hospital, who appeared to give a conflicting diagnosis regarding part of [the claimant's] condition. In his opinion, she was suffering from Stilman's Disease, and not Raynaud's Phenomenon, which was the opinion of the Tribunal. 

2. Doctor Klimiuk also was of the opinion that there was a connection between the spots, to which reference is made in the Tribunal's findings, and the arthritis from which [the claimant] is suffering. 

3. There is reference in the written statement put by [the claimant] before the Tribunal, to the depression from which she suffers, arising from her medical condition, but the Tribunal does not appear to have taken this into adequate consideration and has not stated why this has not been allowed a percentage of disablement." 

An appeal lies to a Commissioner only on a point of law. In the first two grounds of her application for leave to appeal, the claimant suggested that the tribunal might have erred in respect of matters of fact or medical opinion but there is no suggestion of error of law. As to the third ground of the application for leave to appeal, the only reference to depression in the papers is in the claimant's written statement to the tribunal in which she said:- 

"It gets me really depressed. Sometimes I feel like an old woman, and wondering what I am going to be like in the future ...." 

There was no evidence suggesting that the claimant was suffering from a loss of mental faculty giving rise to disablement and in my view it was not arguable that the tribunal erred in law in not referring to depression in their decision. It was open to the claimant to apply for a review of the tribunal's decision by a medical board on the ground that the decision was given in ignorance of a material fact or was based on a mistake as to a material fact, or simply to make a new claim, or both. However, in my view, the grounds of the claimant's application for leave to appeal did not raise any point of law justifying the grant of leave to appeal to a Commissioner. 

4. The claimant now asks me to set aside my refusal of leave on the following grounds:- 

" 1. I did not have my representative with me, he was on sick leave. 

2. I have got Adult Still's Disease, not Raynaud's Phenomenon. 

3. I have not just got Urticaria, the rash I have is connected to Adult Still's Disease. 

4. I get high temperature, also connected to Still's Disease which leaves me either very hot, or very cold and shaking. 

5. I have worn bones in the bottom of my back, which I have injections for every 4 to 6 months. 

6. With all this pain and upset I get very depressed, some days." 

5. Regulation 25 of the Social Security Commissioners Procedure Regulations 1987 provides:- 

"Subject to this regulation and regulation 26, on an application made by any party a decision may be set aside by the Commissioner who gave the decision in a case where it appears just to do so on the ground that - 

(a) a document relating to the proceedings was not sent to, or was not received at an appropriate time by, a party or his representative or was not received at an appropriate time by the Commissioner; or 

(b) a party or his representative had not been present at an oral hearing which had been held in the course of the proceedings; or 

(c) the interests of justice so require. 

(2) An application under this regulation shall be made in writing to a Commissioner, within 30 days from the date on which notice in writing of the decision was given by the Office of the Social Security Commissioners to the party making the application. 

(3) Where an application to set aside a decision is made under paragraph (1), each party shall be sent by the Office of the Social Security Commissioners a copy of the application and shall be afforded a reasonable opportunity of making representations on it before the application is determined. 

(4) Notice in writing of a determination of an application to set aside a decision shall be given by the Office of the Social Security Commissioners to each party and shall contain a statement giving the reasons for the determination. " 

Regulation 26(1) provides:- 

"In regulations 24 and 25 the word 'decision' shall include determinations of applications for leave to appeal as well as decisions on appeals and on references." 

6. Before determining this application, I must consider whether regulation 25(3) obliges the Office of the Social Security Commissioners to send a copy of the application to the Secretary of State. It is a provision intended to provide an opportunity for parties to make representations but it also imposes a burden because giving the Secretary of State such an opportunity places him under a duty to consider whether to make such representations, particularly in the light of the comments of the Tribunal of Commissioners at paragraph 10 of R(S) 12/81. 

"In the present case Mr James on behalf of the insurance officer conceded that the requirements of regulation 3(3) of the [Social Security (Correction and Setting Aside of Decisions) Regulations 1975] were not complied with in the course of the attempt to deal with the claimant's application by postal circulation in respect that the insurance officer was not sent a copy of the claimant's application and afforded a reasonable opportunity of making representations on it at that stage. It is in our opinion an indispensable requirement, and particularly if the application is being dealt with without a hearing, that every person interested in the decision should have the opportunity to make representations upon the application before it is determined. In a case of an insurance officer, he may very well have important representations to make, based upon his personal knowledge of, or enquiries regarding, the circumstances arising under regulation 3(1)(a) or (b) which are founded upon by the claimant. We were informed that insurance officers had indicated that they did not, in general, wish an opportunity to make such representations. In our opinion however it is of importance to the reaching of a just determination upon a claimant's application under these regulations that the insurance officer should, wherever possible, make representations upon the application indicating whether the knowledge or information in his possession is consistent with the case put forward by the claimant and, if appropriate, express support for or opposition to the application." 

7. However, in the present case it is unlikely that the Secretary of State knew anything of the claimant's application for leave to appeal until notified of its determination pursuant to regulation 5(1) of the 1987 Regulations. Although regulation 4(4) requires a claimant to be given notice of an application for leave to appeal made by the Secretary of State, the Secretary of State has no right to be notified of an application for leave to appeal made by a claimant. Unless a Commissioner or nominated officer wishes to have the Secretary of State's assistance on an application by a claimant for leave to appeal, the Secretary of State usually has no knowledge of the application until informed of its determination and, consequently, no opportunity to make representations on it, although of course he may make his own application for leave to appeal. In that situation it is inherently improbable that the Secretary of State could make representations on an application to set aside a refusal of leave "based upon his personal knowledge of, or enquiries regarding, the circumstances" of the application for leave and the considerations which led the Tribunal of Commissioners to conclude in R(S) 12/81 that notice of the application was "an indispensable requirement" do not apply. The assistance that I am likely to receive from the Secretary of State on this application to set aside my refusal of leave is rather less than the assistance I might have derived from a submission on the application for leave itself. The Regulations did not require me to obtain the Secretary of State's assistance on the application for leave. Regulation 25(3) exists primarily for the protection of the party in whose favour was made the determination which it is submitted should be set aside. In my view it should be construed so as not to require notice to be given to the Secretary of State of a claimant's application to set aside a refusal to grant the claimant leave to appeal, when the Secretary of State was not notified of the application for leave to appeal and the application to set aside the refusal of leave is clearly without merit. This is such a case. 

8. None of the claimant's grounds of application falls within regulation 25(1). Nothing suggests that regulation 25(1)(a) applies. "Proceedings" for the purposes of regulation 25(1)(b) refers only to proceedings before the Commissioner (see regulation 2) and the first ground of the claimant's application clearly refers to the proceedings before the tribunal. If there was any unfairness arising from the absence of the claimant's representative at the hearing before the tribunal, the remedy lay in an application to a tribunal to set aside the tribunal decision under regulation 11(1)(b) of the Social Security (Adjudication) Regulations 1986. Regulation 25(1)(c) of the 1987 Regulations does not assist the claimant because I do not consider that the interests of justice require me to set aside my refusal of leave. The claimant's application therefore fails. 

(Signed) M. Rowland 

Commissioner 
(Date) 24 June 1994 

