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1. For the reasons hereinafter appearing, the decision of the social security appeal tribunal given on 29 June 1989 is not erroneous in point of law, and accordingly this appeal fails.

2. The claimant, who was in receipt of invalidity benefit at the rate of £41.15 (£43.60 from 13 April 1989) together with an additional pension of £23.34 (£24.72 from 13 April 1989), was on 29 October 1988 admitted as an in-patient at the Hull Royal Infirmary, and in consequence became subject to the Social Security (Hospital In-Patients) Regulations 1975 [S.I. 1975 No.555]. 

3. Regulation 4 provides as follows:- 

"4. Where a person - 

(a) receives, or has received, free in-patient treatment continuously for a period of more than 6 weeks; and 

(b) satisfies the conditions for the receipt of a personal benefit which is specified in Schedule 2 to these Regulations, the weekly rate of that benefit shall be adjusted - 

(c) for any part of the period of continuous free in-patient treatment after the first 6 weeks and before the 53rd week, in accordance with regulation 5; 

(d) ...." 

Regulation 5(a) states that, where regulation 4(c) applies. the weekly rate of personal benefit of a person who has a dependant shall be reduced by 20% of the basic pension. The practical effect of this was that from 4 April 1989 the claimant's entitlement to invalidity benefit was reduced accordingly. 

4. However, there was in this case an unusual feature. Whereas in-patients in a hospital normally receive their food free of charge, in the present instance the claimant's wife supplied all his food needs. A letter from the hospital dated 4 May 1989 reads as fol1ows:- 

"[The claimant] is an in-patient on Ward 24, Hu1l Royal Infirmary, and has been so since October 1988. He is not receiving additional support from the hospital mainly because of the insufficient variety of diet to stimulate his appetite. A high energy, high protein diet is essential for [the claimant's] recovery. 

After consultation with medical and nursing staff and the Dietitian, his wife, or a member of his family, attend the Ward at each meal-time and provide a meal prepared by [the claimant's wife] in her own home. The meals [the claimant's wife] provides are meeting the nutritional requirements of [the claimant] and we are concerned that her ability to continue to provide for her husband will be compromised by a reduction in the allowance." 

5. Accordingly, when the adjudication officer made a decision reducing benefit, the claimant appealed to the tribunal, contending, through his representative, that he was not receiving free in-patient treatment, and arguing that in consequence he was not caught by the provision. However, the tribunal disallowed the appeal. The claimant brings the present appeal with the leave of a Commissioner. He asked for an ora1 hearing, a request which was acceded to. At that hearing the claimant was represented by Miss C Wi1lett, a            , whilst the adjudication officer appeared by Mr J Stacey of the Chief Adjudication Officer's Office. 

6. In determining whether or not the claimant was during the relevant period, being maintained free of charge within regulation 4, it is necessary to consider the provisions of regulation 2(2). This reads as follows:- 

"2. (2) For the purposes of these Regulations, a person shall be regarded as receiving or having received free in-patient treatment for any period for which he is or has been maintained free of charge while undergoing medical or other treatment as an in-patient - 

(a) in a hospital or similar institution maintained or administered under the Nationa1 Health Service Act 1977 or the National Health Service (Scotland) 1978, or by on behalf of the Secretary of State, or by on behalf of the Defence Council: or 

(b) pursuant to arrangements made by the Secretary of State or by any body in exercise of functions on behalf of the Secretary of State under those Acts in a hospital or similar institution not so maintained or administered; 

and such a person shall be regarded as being maintained free of charge in such a hospital or similar institution for any period unless his accommodation and services are provided under section 65 of the National Health Service Act 1977 or section 58 or the National Health Service (Scotland) Act 1978." 

7. The crucial words are the "full-out" words. They came into effect on 2 November 1987, and effectively rendered regulation 4 more stringent in its application. For the "full-out" words define what must be considered "maintained free of charge", and it is quite clear from the terms used that, unless a claimant can bring himself within section 5 of the National Health Service Act 1977 (which applies to private patients in National Health Service Hospitals) or section 58 of the Scottish equivalent Act, he will be regarded as being maintained free of charge, so long only as he is residing in a hospital. It is immaterial whether or not he is in fact making from his own resources some contribution, whether in cash or in kind. He will still be treated as being maintained free of charge.

8. Miss Willett sought to derive assistance from R(S) 4/84. In that case, a claimant, who attended a training college for the disabled during the day, but returned to the hospital at night, as she required daily treatment, was considered by the Commissioner to have escaped the application of regulation 4. She was not residing in the hospital 24 hours a day. He said at paragraph 8 as follows:- 

"For from 8.00 am to 10.00 pm the claimant had to maintain herself elsewhere. The hospital made her no charge. But they did not maintain her at all for the major part of the day. The claimant in fact during the daytime part of the 24 - hour day had to meet the expenses of meals (provided by the college), taxis etc while attending college. She was in a quite different position from the ordinary in-patient in the hospital, who has no expenses to meet and is maintained free of charge in the hospital. Such an in-patient has virtually no expenses, everything being found for her and it is in respect of that type of patient that the regulations provide for the reduction in the amount of various personal benefits which would otherwise be payable."

9. Miss Willett argued that the claimant in the present case was in an analogous position to that of the claimant in R(S) 4/84. The latter was not being wholly maintained free of charge in the hospital, and accordingly was allowed to escape the reduction. In her submission, the same exemption should be accorded the claimant in the present case. However, the crucial distinction is that, whereas the claimant in R(S) 4/84 was only in the hospital for part of the day, the claimant in the present case had been residing there 24 hours a day. And whether a person is an in-patient depends upon his being there 24 hours a day. The Commissioner in R(S) 4/84 decided that anything less than 24 hours per day took a claimant outside the provisions of regulation 4. Accordingly, the claimant in the present case, who never left the hospital, cannot derive any advantage from that particular decision. 

10. I am, aware, of course, that in R(S) 4/84 the Commissioner stressed that, if a person was full-time in a hospital, he was maintained free of charge and escaped the expenses normally incurred by someone living outside the hospital, and on this ground justified the reduction in benefit. Presumably, even today that is the rationale behind the reduction in benefit imposed by regulation 4. However, since R(S) 4/84 was decided, regulation 2(2) has been amended by the addition of the 'full-out' words. Their effect is to treat a person as being maintained free of charge, whether or not such is the case, provided only that he is actually in the hospital 24 hours a day. Accordingly, the justification relied upon by the Commissioner in R(S) 4/84 need no longer have any application. 

11. The result is somewhat surprising, and something of an affront to commonsense and natural justice. The man-in-the-street might be forgiven for believing that the principal reason why a claimant, who was an in-patient in a hospital, suffered a reduction in his benefit was because he was receiving food free of charge. He might therefore be somewhat surprised to learn that if, for sound medical reasons, the claimant provided his own food - and in a sense made good the shortcomings of the hospital system - he was still required to suffer a reduction in his benefit. However, that would appear to be the effect of the relevant statutory provisions. Presumably, the 'full-out' words were introduced in the interests of ease of operation of the regulations. Unfortunately for the claimant, he has been caught up in the system. 

12. In my judgment, the tribunal accurately applied the law, and I have no option but to dismiss this appeal. 

 

(Signed) D.G. Rice

Commissioner 
(Date) 7 August 1990

