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1. I allow the claimant's appeal against the decision of the social security appeal tribunal dated 4 August 1994 as that decision is erroneous in law and I set it aside. I remit the case for rehearing and redetermination to an entirely differently constituted social security appeal tribunal: Social Security Administration Act 1992, section 23.

 

2. This is an appeal to the Commissioner by the claimant a man born on 19 September 1963. The appeal is against the unanimous decision of a social security appeal tribunal dated 4 August 1994, which in the claimant's absence dismissed his appeal from a decision of the adjudication officer issued on 2 June 1993 as follows,

 

"I have reviewed the decision of the adjudication officer awarding invalidity benefit from and including 18.11.91. The decision awarded benefit for days after the date of claim and the requirements for entitlement are not satisfied. This is because I am satisfied that from and including 25.05.93 [the claimant] is not incapable of work by reason of some specific disease or bodily or mental disablement. Accordingly, my revised decision is that the [claimant] is not entitled to invalidity benefit from and including 25.05.93."

 

3. The reason I have set the tribunal's decision aside in this case does not imply any comment on the actual decision as to whether or not the claimant was capable of work. My reason is solely because the tribunal proceeded with their hearing on 4 August 1994 despite the appellant having apparently telephoned the tribunal office on the day in question to say that he would not be able to attend because, to quote him, he was "suffering adverse effect following a bee sting". The claimant also wrote to the tribunal office as follows,

 

"I am writing to inform you that I was unable to attend my appeal hearing on Thursday 04 August 1994 at 3.20pm ..due to me being stung by a bee on the face which resulted in me having a very bad allergic reaction. My doctor advised me to be very careful and rest. I would be grateful if I could please postpone the hearing for a later date."

 

4. However that letter, though undated, does not appear to have been received by the tribunal office until 10 August 1994 some six days after the hearing of the tribunal on 4 August 1994. Moreover the first time this case came before a tribunal (on 12 August 1993) the tribunal adjourned to give the claimant an opportunity to be present. The chairman's note of evidence on that occasion stated,

 

"The appellant does not attend today, having indicated on returned form AT6 that he would attend. No explanation today for his absence"

 

5. On a subsequent occasion, 29 September 1993, the claimant did attend but the tribunal adjourned giving as their reasons, "Pending consideration of the report following a 'second opinion' examination by another Consultant Orthopaedic Surgeon." The claimant did not in fact produce this further evidence. There were then four reminders from the tribunal office including a warning that the case would be relisted for hearing if nothing further was heard from the claimant.

 

6. Prima facie, this sequence of events would have been ample cause for the tribunal of 4 August 1994 to exercise their power, now under regulation 4(3) of the Social Security (Adjudication) Regulations 1995, S.I.1995 No 1801, to proceed with the case despite the absence of the appellant provided they had "..regard to all the circumstances including any explanation offered for the absence.." (reg. 4(3)).

 

7. However, in his application for leave to appeal received on 11 October 1994 the claimant gives a more detailed explanation of these matters, as follows,

 

"My absence on the two dates mentioned in your letter is justified for the following reasons:-

1. I was unable to attend on 4 August 1994 as I had been stung by a bee - to which I had a severe allergic reaction and was under medical supervision from my G.P. 

2. I had previously failed to attend on one other occasion as my leg had dislocated and I was unable to walk.

3. I have failed to provide medical evidence because I was not in a position to pay £200-300 for a private medical examination. At the time the tribunal was postponed in order to give me time to have the examination I was unaware of the fee I would be charged."

8. I have also noted that, when the claimant was interviewed by an officer of the Department of Social Security on 25 May 1993, that officer recorded a minute as follows,

"I interviewed [the claimant] for approximately 50 minutes. He was very very polite and genuine but appeared to be slightly depressed about the situation of been found within limits. I noticed that he did have a limp as he walked both in an out of the interviewing room. He said that he would appeal if his benefit was disallowed. He kept saying he was not fit to have a job and seemed genuinely upset about it all."

 

9. I have come to the conclusion, perhaps with some 'hindsight', that this is a case where in all the circumstances, despite unfavourable aspects in the first instance, the tribunal should in retrospect have adjourned their hearing to enable the claimant to attend. In reported decision R(SB)23/83 it was held that the Commissioner has power to make such a finding despite the fact that regulation 4(2) does give a discretion to the tribunal to proceed in the absence of a claimant. I can exercise that power where it seems to me that inadvertently there has been a breach of the rules of natural justice i.e. a denial to a party of the right to be heard (audi alteram partem). Without any criticism of the tribunal in this case, I have decided to exercise that power and set the tribunal's decision aside.

 

10. I should now deal with a matter that has been raised at the stage of appeal to the Commissioner. That arises from paragraph 6 of the written submission by the adjudication officer now concerned, dated 18 June 1995, where that officer submits that the tribunal erred in law for the following reason,

 

"There is no record to indicate that the tribunal considered the question of whether to proceed with the hearing nor any reasons for deciding to do so and I submit this constitutes an error of law. The claimant would be unable to tell from [the tribunal's record of decision] why his case had been dealt with in his absence."

 

11. This point was taken up by a Nominated Officer of the Office of Social Security Commissioners, in a Direction dated 29 February 1996 as follows:

 

"The Adjudication Officer is asked to comment on the possible significance to this case of decision R(SB)23/83. At paragraphs 6 and 7 of that decision the Commissioner does not appear to find any error of law in a Tribunal's decision which failed to record any reason for a refusal to adjourn. In view of this can the adjudication officer support what was said in paragraph 6 of his original submission?"

 

12. In answer to that Direction, in a further written submission dated 17 June 1996, the adjudication officer submits as follows (paragraph 6 and 7), 

 

"I submit that one of the circumstances [to be considered by a tribunal in deciding whether to proceed in the absence of an appellant] to be considered is the fact [of] the claimant's health and whether it would be likely to affect his attendance at the hearing. There is no record that the tribunal [in this case] considered this question and in view of the claimant's statement that he was unable to attend as he was suffering an adverse reaction to a sting, I submit that it would have been appropriate to take these facts into account when deciding whether it was reasonable to continue. I submit that the record [of the tribunal's decision] on form AT3 is not sufficient to demonstrate that the tribunal gave serious consideration to the interest of the claimant when they decided to continue the hearing. I further submit that in the interest of natural justice the tribunal should have given reasons for rejecting the claimant's evidence that he was too ill to attend the hearing."

 

13. In my judgment the position is this. It is obviously desirable particularly in a case of this kind for the tribunal's record of decision on form AT3 to indicate briefly why they have refused a request for an adjournment and have proceeded with the case. But I do not consider that the legal requirement for tribunals to give reasons for their decisions (now to be found in regulation 23(2) of the Social Security Adjudication (Regulations) 1995) applies to a ruling, express or implied, by the tribunal that it will not grant a request for an adjournment and will proceed with the case in the absence of the appellant. The word "decision" in the regulation is not in this context apt to include a ruling of that kind, particularly bearing in mind the wide discretion given by regulation 4(2) to a tribunal to proceed in the absence of an appellant or other party. The mere failure to give in the record a written explanation of a refusal of an adjournment would not of itself invalidate the tribunal's decision given after proceeding in a party's absence.

 

14. Lastly, I should advert to a procedural matter, referred to in paragraph 9 of the further submission of the 17 June 1996 of the adjudication officer, where she draws attention to the recent decision of a Tribunal of Commissioners on file CS1S/137/94 on the procedure on reviews of awards of benefit. In short, I accept the adjudication officer's decision that in this present case the tribunal in effect complied with the procedures and the recognition of the onus of proof, as emphasised in the Tribunal of Commissioners decision, and nothing therefore turns on this point.

 

15. In observations dated 5 September 1996, the claimant requests an oral hearing before the Commissioner. However, having regard to the reasons for that request and having considered all the documents in this case, I conclude that there is no point in there being a hearing before a Commissioner as this could only result in the case being sent back for rehearing by another social security appeal tribunal, which I have in any event done. I therefore formally refuse the claimant's request.

 

 

(Signed) M J Goodman
Commissioner
(Date) 4 November 1996 

