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1. I allow the claimant's appeal against the decision of the Liverpool social security appeal tribunal dated 13 July 1995. That decision is erroneous in point of law. I set it aside and refer the case to a differently constituted tribunal for determination in accordance with the directions given in paragraphs 15 to 20 below (Social Security Administration Act 1992. Section 23(7)(b)).

2. The claimant, who had worked as a steel erector, became incapable of work on 5 March 1993. He received sickness benefit from 5 March 1993 to 16 September 1993 and invalidity benefit from 17 September 1993. Med 3 certificates dated 9 March 1993 and 27 January 1995 respectively, stated his incapacity as left tennis elbow. On 6 December 1994, an examining medical officer advised that the claimant was medically incapable of work as a steel erector but was medically capable of suitable alternative work. The claimant completed a questionnaire on 30 December 1994 in which he indicated that he had no educational qualifications and that he is right-handed. On a date which is unclear from the papers, an adjudication officer reviewed the decision awarding invalidity benefit from 17 September 1993 and decided that benefit was not payable from 18 January 1995 because from that date the incapacity for work condition of entitlement was not satisfied.

3. The claimant appealed to a social security appeal tribunal against the adjudication officer's decision. On 13 July 1995 the tribunal by a majority upheld the adjudication officer's decision. The claimant now appeals with leave of the Commissioner. It was argued on behalf of the claimant at the hearing that his symptoms were variable and he therefore could not give a regular commitment to work. It was also submitted on his behalf that the alternative jobs suggested by the adjudication officer as suitable (those of radio operator, ticket collector (railways), forecourt attendant (garage), messenger, lift/car-park attendant and toilet/cloakroom attendant) were not in fact such because they involved gripping. The grounds of appeal to the Commissioner were that the tribunal had not indicated whether or not it accepted the evidence as to variability and, if yes, whether or not this prevented the appellant giving a regular commitment to work.

4. The tribunal's findings on questions of material fact are set out thus at box 2 of their typed decision:-

"Aged 48 years old. Ex steel erector.

Became incapable - 5/3/93 (Tennis Elbow).

On 6/12/94 Examining Medical Officer finds: Mr Taylor states that he has suffering (sic; in manuscript version 'has' is omitted) pain in left tennis elbow. An injection had given relief. His right elbow is similarly affected but is now not bad. He has a good range of movement with left elbow, but experiences pain on movement. Left grip restricted with limited manual dexterity. Good functions with his right arm.

No qualifications and experience limited to steel erector.

Own General Practitioner continues to sign unfit."

The reasons for the majority decision given in box 4 are that:-

"We accept that the Adjudication Officer did have grounds to review under Regulation 17(4) of the Claims and Payments Regulations and has discharged the onus of proof that the claimant is no longer incapable of work. Mr Taylor therefore ceases to satisfy the conditions for the award of benefit.

We have carefully considered the submission that Mr Taylor suffers from tennis elbow in both arms to a degree that would prevent him working and the majority of us accept the opinion of the Medical Officer that he has good function with his right arm. Therefore, although we realise he is not capable of his normal occupation, he has had time to consider a less physically demanding job, and regard the jobs suggested by the Adjudication Officer to be within the physical limitations.

In coming to his (sic; in manuscript version it is 'this') conclusion, we think the functions involved would cause undue pain."

The reason for dissent recorded in box 5 was:-

"One member felt that there was disability in both arms sufficient to render claimant incapable of work."

(The typed version of the decision states the decision of the tribunal as having been unanimous but the manuscript version correctly states that it was by a majority only.)

5. The adjudication officer now concerned does not support the claimant's appeal. The adjudication officer accepts that the tribunal did not record any reference to the variability of the claimant's condition but submits that the tribunal made it clear that they had accepted the examining medical officer's report which deals with the question of the variability of the claimant's condition. The adjudication officer specifically asserts that it is implicit in the tribunals determination that they have given consideration to the variability of the symptoms when they state, "his condition does not prevent him from giving a regular commitment to suitable work". But as the claimant's representative notes in response (by observations dated 16 August 1996), that quoted statement is in the examining medical officer's report only and is not explicitly endorsed by the tribunal in its decision. The tribunal reiterates only some findings from the examining medical officer's report and that particular one is not included.

6. The tribunal has pursued the unfortunate and incorrect course of narrating the findings of the examining medical officer (and that in a selective fashion only) rather than making its own findings. If the tribunal agreed in whole or part with the examining medical officer then either the tribunal could have adopted all or some of the primary findings of the examining medical officer as its own or alternatively set out specifically those findings which it adopted. I accept the appellant's ground of appeal made to the Commissioner (see paragraph 3 above). Inadequate fact finding and inadequate reasoning are failures to comply with the requirements of regulation 25(2)(b) of the Social Security (Adjudication) Regulations 1986, being the version of the regulations pertinent on the relevant date. For that reason alone the tribunal's decision of 13 July 1995 must be set aside.

7. There are other deficiencies in the tribunal's reasoning than those put forward by the claimant's representative. Without further explanation, the last sentence of box 4 (see paragraph 4 above) clearly does not make sense in the context of a conclusion that the claimant is capable of work. The tribunal has made a finding that, "own general practitioner continues to sign unfit" but gives no indication of what the contemporaneous cause of incapacity is certified to be nor of any part this has played in the majority conclusion that he has good function with his right arm. There is no explanation by the majority, which only requires to be brief, as to why they consider that a claimant whose left grip they have accepted is restricted with limited manual dexterity, is capable of carrying out at least one of the suggested alternative jobs put forward by the adjudication officer.

8. Up to and including 12 April 1995 (but repealed with effect from 13 April 1995 by the Social Security (Incapacity for Work Act 1994), section 57(1)(a) of the Social Security Contributions and Benefits Act 1992 was the relevant provision with respect to incapacity for work and read as follows:-

"(a) subject to the provisions of this Act, a day shall not be treated in relation to any person -

(i) .......................................

(ii) as a day of incapacity for work unless on that day he is, or is deemed in accordance with regulations to be, incapable of work by reason of some specific disease or bodily or mental disablement.

("work", in this paragraph, meaning work which the person can reasonably be expected to do);"

In R(S) 11/51 (T), it was established that the test of whether a particular claimant is incapable of work is whether having regard to his age, education, experience, state of health and other personal factors, there is no work or type of work which he can reasonably be expected to do. The majority have made a finding of "no qualifications and experience limited to steel erector" but give no indication in their reasons that any other factor than physical limitations has been considered by the majority when deciding that the claimant is capable of work. All of these matters underscore the failure to comply with the requirements of regulation 25(2)(b).

9. I accept the submission of the adjudication officer now concerned that any review is not invalid on the sole ground that the adjudication officer conducting it only refers to regulation 17(4) of the Social Security (Claims and Payments) Regulations 1987 as authority for the review, (see CSIS/137/94, a decision of a Tribunal of Commissioners). Therefore, although it would have been preferable for the social security appeal tribunal to cite section 25(1)(b) of the Social Security Administration Act 1992 as authority for the review confirmed, in my view the failure to do so is not an error of law. However, although the social security appeal tribunal sitting on 13 July 1995 is not to be blamed having regard to the legal authorities at the time, there is a further error in law. On 17 July 1997 a Tribunal of Commissioners determined three appeals: CS/12054/96 (Invalidity Benefit), CIB/14430/96 (Incapacity Benefit) and CIS/12015/96 (Income Support). The Tribunal of Commissioners ruled in each case that the appeal tribunal must look at matters down to the date of hearing. The social security appeal tribunal of 13 July 1995 has referred to some of the findings of the examining medical officer in his report dated 6 December 1994 but has not made clear whether or not it has taken matters down to the date of hearing as required. The differently constituted tribunal which hears this appeal fresh must consider the issue of incapacity beyond the date from which benefit was initially terminated by the adjudication officer ie 18 January 1995, despite the length of time which has now elapsed since that date. The matter is further complicated by the introduction of incapacity benefit on 13 April 1995.

10. The Social Security (Incapacity for Work) Act 1994 replaced sickness and invalidity benefit by incapacity benefit. New sections 30A to 30E and 171A to 171G were inserted in the Social Security Contributions and Benefits Act 1992. These sections and regulations enacted thereunder set out the criteria for entitlement to incapacity benefit and the new tests of incapacity for work. The Social Security (Incapacity Benefit) (Transitional) Regulations 1995 regulate the changeover from sickness or invalidity benefit to incapacity benefit. Regulation 17(1) read together with regulation 1(2) provides that a person entitled to invalidity benefit immediately before 13 April 1995, from that day transfers to a transitional award of long-term incapacity benefit. (Similarly, by regulation 11, entitlement to sickness benefit immediately before 13 April 1995 transfers the recipient to a transitional award of short-term incapacity benefit on that date.) The rationale for a transitional award is that the transferee retains some more generous provisions of the former system eg criteria for adult dependency additions and invalidity allowances. By regulation 17(2) of the Social Security (Incapacity Benefit) (Transitional) Regulations 1995 it is provided that:-

"Subject to the provisions in Part VI, a person's entitlement to a transitional award of long-term incapacity benefit shall be subject to him being incapable of work as determined in accordance with Part XIIA of the 1992 Act (incapacity for work)."

Regulation 11(3) makes similar provision for a person's entitlement to a transitional award of short-term incapacity benefit. Thus, on and after 13 April 1995 the recipient of a transitional award of incapacity benefit must satisfy the appropriate test of incapacity for work introduced by the new scheme. The main exemption for those transferring from invalidity benefit for whom the new test is otherwise applicable from 13 April 1995, is for those whose cases fall within regulation 31(5)(a) of the Transitional Regulations. As one of the necessary conditions for this particular exemption is that the claimant is aged 58 or over on 13 April 1995, that cannot apply to this particular claimant whose date of birth is 30 September 1946. Other exemptions given by the Transitional Regulations from the new scheme mirror those in the scheme itself and, in effect, provide no additional protection except in form only.

11. The test of incapacity for work from 13 April 1995 is set out in Part XIIA of the Social Security Contributions and Benefits Act 1992 and in the Social Security (Incapacity for Work) (General) Regulations 1995. If the "own occupation" test (set out in section 171B of the Act) is inapplicable (as it clearly was in the instant case on 13 April 1995 as the claimant had not been engaged in remunerative work for more than 8 of the 21 weeks immediately preceding that day), then the relevant test is the "all work test" under section 171C of the Act as further defined by the Social Security (Incapacity for Work) (General) Regulations 1995, in particular Regulations 24 to 26. Basically, the claimant satisfies the all work test provided one or more of the descriptors of disability as set out in the Schedule to the Regulations applies to the claimant and the claimant thereby reaches the necessary score of points. Unless the claimant has made a subsequent claim for incapacity benefit, there will as yet have been no assessment of whether or not he satisfies the all work test. (If there has been a claim to incapacity benefit, then the principle set out in CM91A/93 at paragraph 8 may be appropriate: if the adjudication officer has made a decision on the subsequent claim, whether favourable or adverse, then the period to be considered by the tribunal on the appeal ends on the day before the first day considered on the second claim). The applicable regulation until assessment is regulation 28 of the Social Security (Incapacity for Work) (General) Regulations 1995. Unless he is treated as capable of work for certain specified reasons, he must be treated as satisfying the all work test until he has been assessed provided certain conditions (set out in paragraph 2) are met. These are:-

"(a) that the person provides evidence of his incapacity for work in accordance with the Social Security (Medical Evidence) Regulations 1976 (which prescribe the form of doctor's statement or other evidence required in each case); and

(b) that it has not within the preceding 6 months been determined, in relation to his entitlement to any benefit, allowance or advantage, that the person is capable of work, or is to be treated as capable of work under regulation 7 or 8, unless -

(i) he is suffering from some specific disease or bodily or mental disablement which he was not suffering from at the time of that determination; or

(ii) a disease or bodily or mental disablement which he was suffering from at the time of that determination has significantly worsened; or

(iii) in the case of a person who is treated as capable of work under regulation 7 (failure to provide information), he has since provided the information requested by the Secretary of State under that regulation."

12. The relevant part of the Social Security (Medical Evidence) Regulations 1976, as amended for the purposes of the new test of incapacity for work, is regulation 2 and the schedules. The former med 3 remains appropriate where the "own occupation" test applies and a new form (the med 4) was introduced for the purposes of the all work test. However under regulation 2(1)(c), the latter form is only required if the Secretary of State so requests. Moreover, there is the proviso under regulation 2(1)(d) that there shall be provided "where it would be unreasonable to require a person to provide a statement in accordance with sub-paragraphs (a) to (c), such other evidence as may be sufficient to show that he should refrain, or should have refrained, from work by reason of some specific disease or bodily or mental disablement." In CSIS/065/1991, the Commissioner held that the reference in the regulation on the wording as it then stood to "such other means as may be sufficient in the particular circumstances of any particular case" meant that evidence of incapacity need not be in the form of medical certificates. I consider the same principle is applicable here and that medical certificates other than in the form set out in the medical evidence regulations may be acceptable or any other sufficient evidence. Furthermore, in R(IS)8/93, the Commissioner decided that the 1989 form of paragraph 5 of schedule 1 to the Income Support (General) Regulations 1987 (with wording very similar to that of regulation 28 of the Social Security (Incapacity for Work) General Regulations 1995) could be satisfied by the provision of retrospective medical statements. In my opinion, the same principle applies under regulation 28, and such certificates may be made and supplied on a retrospective basis. Given the wording of regulation 28, it is clear that the first assessment made in the duration of the claim cannot be applied to the claimant's condition from the first day to which the all work test was relevant on that claim. The adjudicating authority can only make effective the determination on how many points are reached, and the consequence this has on whether the claimant does or does not satisfy the test of incapacity for work, from the date of that determination. Prior to that date, if the claimant satisfies regulation 28 then he is treated as satisfying the all work test. The social security appeal tribunal however could carry out a first assessment itself, and determine actual capacity or incapacity under the all work test as at the date of hearing, acting under section 36 of the Social Security Administration Act 1992 and treating it as a question first arising on appeal. But the power given is a discretionary one and it will usually be inappropriate to use it in these circumstances. The normal test process is a lengthy one, with the claimant completing a questionnaire followed by an examination by a Benefits Agency Medical Service doctor, prior to the first formal assessment decision based on that information made by the adjudication officer. It is desirable that the claimant has the benefit of this full evaluation before the required assessment is made. It will therefore be preferable for the social security appeal tribunal to utilise regulation 28 as the sole test of capacity for work until the date of hearing and remit assessment to the adjudication officer.

13. A difficulty arises with taking issues of incapacity down to the date of hearing where the claimant was not incapable of work on 12 April 1995 and therefore did not transfer to a transitional award of incapacity benefit. If he was incapable of work under the former test of section 57(1)(a)(ii) of the Social Security Contributions and Benefits Act 1992 on 12 April 1995, then he was necessarily entitled to invalidity immediately before 13 April 1995 because that day fell within the same period of interruption of employment as 17 January 1995, being the last day accepted by the adjudication officer as a day when the incapacity for work condition of entitlement was satisfied. (For the continuity and linking rules applicable before 13 April 1995 see the former section 57(1)(d) of the Social Security Contributions and Benefits Act 1992). Such a claimant transfers automatically to long-term incapacity benefit. (The enabling power to treat an award of invalidity benefit as if it were one of the long-term incapacity benefit is section 4 of the Social Security (Incapacity for Work) Act 1994.) But a person who has no such transitional award because he was not entitled to sickness or invalidity benefit on 12 April 1995 (and this is necessarily the case if he was not incapable of work on that day under section 57) who later has a day of incapacity under the new test must make a claim for incapacity benefit if there is to be entitlement. Section 1 of the Social Security Administration Act 1992 provides that, with certain exceptions, a claim must be made for a social security benefit before entitlement to that benefit arises. If invalidity benefit has ceased and the circumstances for a transitional award of long-term incapacity benefit are inapplicable, then even if on or after 13 April 1995 the claimant could satisfy or be treated as satisfying the all work test on any day, he can only be entitled to incapacity benefit if he has made a claim for it. Regulation 17A of the Social Security (Incapacity Benefit) (Transitional) Regulations 1995 allows a day of incapacity on or after 13 April 1995 to link with one of incapacity for invalidity benefit entitlement not more than 8 weeks back, so that any subsequent award of incapacity benefit may be treated as if it were an award of long-term incapacity benefit, but entitlement to a new award of incapacity benefit is assumed and not a transitional award.

14. The gist of the reasoning of the Tribunal of Commissioners with respect to the necessity for a tribunal to adopt the "down to the date of hearing" approach is set out in a common Appendix, in particular in paragraph 10. This is that "the two decisions, the decision on the original claim and the review decision, had to be read together as one composite decision." Therefore, if one has an award of incapacity benefit or an award of income support grounded on incapacity for work, a social security appeal tribunal must consider evidence of a subsequent deterioration in the claimant's health even though the adjudication officer's review decision was correct at the date it was made and the claimant was not then entitled to benefit. The same applies with an award of invalidity benefit which is treated as a transitional award of incapacity benefit. In all these cases, the decision on the original claim and the review decision may be read together as one composite decision. But the Tribunal of Commissioners did not specifically address the case of an award of invalidity benefit was terminated by a review decision held to be correct at the time it was made and where incapacity is not established on 12 April 1995; this has the result that there is no revival of invalidity benefit entitlement which can carry forward as a transitional award of incapacity benefit. As invalidity benefit is abolished from 13 April 1995 and replaced by incapacity benefit, if the claimant's condition deteriorates on or after 13 April 1995 this has no legal link with the new defunct invalidity benefit award. The adjudication officer's review decision in issue before the tribunal may not have extinguished the original claim but the repeal of invalidity benefit as from 13 April 1995 must have that effect. Thereafter under section 1 of the Social Security Administration Act, a fresh claim is required and entitlement to incapacity benefit depends upon adjudication of that claim. For the reasons set out so cogently by the Tribunal of Commissioners in their Appendix at paragraph 12 thereof, I am aware this may prejudice the claimant who "could find that, by the time his subsequent appeal in a social security appeal tribunal had been determined adversely to him, it was too late (because of the 12 months' rule in section 1 of the 1992 Act) to make a fresh claim for the period in issue." However, I am unable to see how, in law, a composite decision could bridge the claims of invalidity benefit and incapacity benefit. The original decision relates to one benefit and any later adjudication following deterioration to an entirely different benefit. This particular point does not appear to have been raised in argument before the Tribunal of Commissioners and therefore, with the greatest of respect, I must hold that the necessity to determine issues of incapacity down to the date of hearing does not apply where the award of invalidity benefit has not been translated into a transitional award of incapacity benefit.

15. The appeal is referred to a differently constituted social security appeal tribunal for determination in accordance with the following directions. The tribunal is first to determine whether or not the adjudication officer's decision to terminate benefit as from 18 January 1995 was correct at the date it was made under the then applicable rules ie section 57 of the Social Security Contributions and Benefits Act 1992, now repealed. (The tribunal is to note for this purpose the savings provision of regulation 25 of the Social Security (Incapacity Benefit) (Consequential and Transitional Amendments and Savings) Regulations 1995, which provides that for the purpose of determining any claim or question to invalidity benefit on or after 13 April 1995, reference to that benefit in earlier legislation should be read in the normal way; this is an exception to the rule laid down by section 13(2) of the Social Security (Incapacity for Work) Act 1994 that from 13 April 1995, references in primary or subordinate legislation to invalidity benefit are to be interpreted as ones to the appropriate type and rate of incapacity benefit.)

16. The new tribunal should bear in mind that on review of an existing award of invalidity benefit on the grounds that the claimant is fit for work the initial issue to be decided is whether the claimant has ceased to be incapable, by reason of specific disease or bodily or mental disablement, of any work which he could reasonably be expected to do having regard to his age, education, experience, state of health and other personal factors. Findings will require to be made on the argument that the claimant's symptoms are variable. This is relevant both because matters must be taken and decided down to the date of hearing and also because they affect necessary determination on the claimant's ability to give a regular commitment to work and a conclusion to be drawn from this as to whether or not he is capable of work. Fitness for suitable alternative work has to be considered in the context of findings as to his health and other personal factors; if limitations in these respects are accepted, a brief explanation will be required as to why the claimant is capable of work notwithstanding, if such is held to be the case.

17. If the tribunal concludes that the claimant was in fact entitled to invalidity benefit on 18 January 1995 and there is no evidence of sustained improvement in the claimant's condition since, then the invalidity benefit award automatically took effect on 13 April 1995 as a transitional award of long term incapacity benefit, and inevitably the claimant must qualify thereafter under regulation 28 of the Social Security (Incapacity for Work) (General) Regulations 1995 either down to the date of hearing or to the day before the first day considered by an adjudicating authority on a subsequent incapacity benefit claim. However, if there is evidence of improvement since 18 January 1995 or alternatively, the tribunal upholds the adjudication officer's decision as correct when it was made but evidence is produced as to subsequent deterioration, then the tribunal must determine those periods during which the claimant was incapable of work under the old rules for the period up to and including 12 April 1995. It is only where there is a determination of incapacity on that date that the claimant goes forward on a transitional award of incapacity benefit from 13 April 1995; if the claimant is not incapable of work under the former rules on 12 April 1995, then the tribunal takes its adjudication on periods of incapacity no further.

18. If there has been improvement since a decision favourable to the claimant's entitlement on 18 January 1995 or deterioration following an adverse one then ex hypothesi, the claimant's condition has not been static. Therefore, if the claimant is nevertheless found to qualify under the old rules on 12 April 1995 so that he goes forward on a transitional award of long term incapacity benefit, the tribunal may thereafter have factual matters to determine with respect to the question of his incapacity under regulation 28 of the Social Security (Incapacity for Work) (General) Regulations 1995 either down to the date of hearing or to the day before the first day considered by an adjudicating authority on a subsequent incapacity benefit claim. (If the claimant has worked for more than 8 weeks at any stage, then the own occupation test under section 171B of the Social Security Contributions and Benefits Act 1992 will be the relevant test of incapacity. The evidence required is essentially the same as under regulation 28). The adjudication officer must provide the tribunal with copies of any subsequent claims to incapacity benefit, if made, and any decisions thereon. The adjudication officer should also produce any medical certificates already lodged for the periods in issue. The claimant must, in any event, be afforded the opportunity by the tribunal to provide evidence of his incapacity for work throughout such periods in accordance with the Social Security (Medical Evidence) Regulations 1976, as amended. It is for the tribunal to determine, if other evidence in substitution for a doctor's certificate is tendered, whether that evidence is sufficient to show the necessary incapacity. Review must be justified at any stage under a head falling within section 25 of the Social Security Administration Act 1992. It is well established that the onus of proof lies on the adjudication officer to justify any review which terminates the claimant's entitlement. However, on principle, where deterioration is raised following such a review, and the claimant asserts that during the period in issue he once again became entitled to the relevant benefit, then the onus lies on he who is attempting to justify a fresh award, viz the claimant.

19. During the incapacity benefit period, it is only necessary for the new tribunal to determine the dates when the all work test is satisfied or treated as satisfied. The rate of incapacity benefit will vary if the claimant is only intermittently capable. It is for the adjudication officer later to determine the appropriate rate of benefit payable on a particular date based on the tribunal's decision on periods of incapacity. The claimant, if necessary, has fresh appeal rights from the adjudication officer's decision.

20. All the above steps will be necessary whether or not one of the parties to the proceedings requests, or the chairman of the tribunal decides of his own motion to issue, a full statement of facts and reasons for the decision. If this does not occur, then the new tribunal's duty will be less onerous in terms of recording its decision. But it must still adopt the correct legal approach in coming to its decision even if, in the event, that decision is only ever required to be recorded in summary.

(Signed)

L.T. Parker
Deputy Commissioner 
2 November 1997

