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1. The claimant's appeal is allowed. The decision of the Liverpool social security appeal tribunal dated 4 November 1992 is erroneous in point of law. I set that decision aside and refer the case to a differently constituted tribunal for determination. 

2. The claimant did not appear at the oral hearing of his appeal but he was ably represented by Ms Ellie Bergin of                                        . The adjudication officer was equally ably represented by Ms Jessica Smith of the Office of the Solicitor to the Departments of Social Security and Health. 

3. The claimant had been receiving invalidity benefit since January 1989. Towards the end of 1991, he was twice referred for examination by a medical officer of the Divisional Medical Office of the Department of Social Security. Both medical officers considered that he was not incapable of work. The first medical officer recorded that the claimant had no occupation and the second recorded that he was an unemployed labourer. Both recorded that the claimant complained of bronchitis and arthritis in the knees. As a consequence of their opinions, the adjudication officer reviewed the award of invalidity benefit and decided that the claimant was not entitled to invalidity benefit from and including 11 March 1992. Notification of that decision was sent to the claimant with a letter dated 13 March 1992 in which he was requested to return his order book. The tribunal was told, and it does not seem to have been disputed, that the Department of Social Security received the order book on 18 March 1992. The claimant had returned it after cashing, on 17 March 1992, the order in respect of the period 11 March 1992 to 17 March 1992 in the sum of £72.12. The adjudication officer thereupon decided that the claimant had been overpaid £72.12 and that that sum was recoverable from him under section 53 of the Social Security Act 1986. 

4. The claimant appealed against both decisions of the adjudication officer. By the time the appeal was heard the claimant had again been receiving benefit on the ground of incapacity for work since 12 June 1992. He gave evidence that he was not only suffering from bronchitis and arthritis but also that he was suffering from depression, glaucoma in his right eye with complications, vibration white finger assessed at stage 2 or 3 on the Taylor-Palmear scale and occupational deafness. The tribunal's decision was as follows:- 

" 2. Findings of Tribunal on questions of fact material to decision (i.e. the relevant facts accepted from the evidence available). 
1. Claimant's occupation is a roofer. 

2. The claimant has a chest condition and arthritis in both knees and also suffers from glaucoma and vibration white finger. He also has hearing difficulties. 

3. We note the claimant's GP's sick notes. 

4. We accept the conclusion and findings of the Examining Medical Officers of the Divisional Medical Office of 28.11.91 and 27.2.92. 

3. Full text of *unanimous/decision on the *Appeal (including amounts and effective date(s) as appropriate). 
The claimant is not incapable of work from 11.3.92 to 17.3.92 due to some specific disease or bodily or mental disablement. He is not entitled to invalidity benefit from and including 11.3.92. 

4. Reasons for decision (i.e. an explanation of why, when applying the facts to the statutory provisions and case-law, a particular conclusion is reached. And why, if it is not clear from Box 2, certain evidence has been accepted or rejected.) 
Having heard the claimant and considered all the scheduled evidence we considered, notwithstanding the claimant's evidence that he was suffering from Industrial Deafness, Vibration White Finger, Bronchitis, Glaucoma and Arthritis that on the balance of probabilities he was when examined on the 28.11.91 and 27.2.92 fit for work as certified. 

We are not however satisfied that there was misrepresentation over the cashing of the order on 17.3.92 and do not therefore find any overpayment of benefit." 

The claimant now appeals against that decision with the leave of the tribunal chairman. The adjudication officer supports the claimant's appeal but also submits, in what is in effect a cross appeal, that the tribunal erred in holding that the overpayment was not recoverable. 

5. The tribunal accepted the findings of the medical officers as to the effects of the bronchitis and arthritis at the date of the examinations but they have recorded no findings as to the effects of the other matters about which the claimant complained. Nor is it clear whether they considered that the claimant was capable of work as a roofer (which they found to be his normal occupation) or merely as a general labourer (which is what at least one of the medical officers thought was his occupation). It is also unclear to what period the tribunal's decision was intended to relate. Was it just 11 March 1992 to 17 March 1992 or was it 11 March 1992 to 11 June 1992 or was it the whole period from 11 March 1992 to the date of the hearing? For all those reasons, it seems to me that the decision of the tribunal is erroneous in point of law for want of compliance with regulation 25(2)(b) of the Social Security (Adjudication) Regulations 1986 which requires a chairman of a tribunal to record in the record of the tribunal's decision sufficient findings of fact and reasons for the decision to enable the party to know what the decision was and how it was reached. 

6. On the other hand, I do not think that there is any substance in the adjudication officer's submission that the tribunal erred in failing to mention that they were concerned with a review decision and that the burden of proof rested upon the adjudication officer. R(SB) 7/91 (to which the adjudication officer refers) was concerned with reviews under section 104 of the Social Security Act 1975 (now section 25 of the Social Security Administration Act 1992) but in the present case the review was under regulation 17(4) of the Social Security (Claims and Payments) Regulations 1987 and the ground of review was simply that the conditions of entitlement were no longer satisfied. While the burden of proof rested on the adjudication officer (see R(S) 3/90) the tribunal made a clear finding, based on the evidence before them, that the claimant is not incapable of work" and therefore made it clear that the adjudication officer had proved his case. 

7. It was the adjudication officer's cross appeal which led me to direct an oral hearing in this case as it seemed to me that complex questions arose on which there was, as far as I was aware, no authority although the situation arising in this case must be very common. At the material time section 53 of the Social Security Act 1986 made provision for the recovery of overpayments. Subsections (1), (3) and (4) (now replaced by section 71(1), (4) and (5) of the Social Security Administration Act 1992) provided:- 

" (1) Where it is determined that, whether fraudulently or otherwise, any person has misrepresented, or failed to disclose, any material fact and in consequence of the misrepresentation or failure - 

(a) A payment has been made in respect of a benefit to which this section applies; or 

(b) any sum recoverable by or on behalf of the Secretary of State in connection with any such payment has not been recovered, 

the Secretary of State shall be entitled to recover the amount of any payment which he would not have made or any sum which he would have received but for the misrepresentation or failure to disclose. 

....

(3) In relation to cases where payments of a benefit to which this section applies have been credited to a bank account or other account under arrangements made with the agreement of the beneficiary or a person acting for him, circumstances may be prescribed in which the Secretary of State is to be entitled to recover any amount paid in excess of entitlement; but any such regulations shall not apply in relation to any payment unless before he agreed to the arrangement such notice of the effect of the regulations as may be prescribed was given in such manner as may be prescribed to the beneficiary or to a person acting for him. 

(4) Except where regulations otherwise provide, an amount shall not be recoverable under subsection (1) above or regulations under subsection (3) above unless:- 

(a) the determination in pursuance of which it was paid has been reversed or varied on an appeal or revised on a review and 

(b) it has been determined on the appeal or review that the amount is so recoverable." 

8. In his written submission, the adjudication officer suggested that, having found that the award of invalidity benefit had been properly reviewed, the tribunal had erred in finding that there was no misrepresentation on the claimant's part when he had cashed the relevant payable order and the tribunal had therefore erred in holding that the overpayment was not recoverable. He submitted that the claimant had misrepresented a material fact when he had signed the standard declaration on the payable order in the following terms:- 

" I declare that I have read and understand all the instructions in this order book, that I have correctly reported any facts which could affect the amount of my payment and that I am entitled to the above sum." 

9. That declaration is in three parts. It is not suggested that any misrepresentation arose out of the claimant's declaration that he had read and understood the instructions in the order book. Ms Smith also conceded that there was no misrepresentation arising out of the claimant's declaration that he had correctly reported any facts which could affect the amount of his payment. That part of the declaration refers to disclosure of material facts to the relevant part of the Department of Social Security - not to the post office where the order is cashed - and it is not alleged that the claimant had failed to disclose any material facts to the Department of Social Security. 

10. The question arising on this appeal is whether the claimant misrepresented a material fact when he declared "I am entitled to the above sum". Ms Bergin submitted that the statement on a payable order should be read as a whole and that those words do not add anything to what goes before them. If the word "therefore" appeared before the word "entitled", there would be force in Ms Bergin's submission but, in my view, a person may make a misrepresentation when signing the declaration if he or she is not entitled to benefit even if all facts which might affect the amount of payment have been reported. The real issue is whether such a misrepresentation is one of fact as opposed to law. 

11. It is implicit in CIS/359/90 that the Commissioner considered that any claimant signing the standard declaration when he or she was not entitled to the benefit was misrepresenting a material fact. His decision was the subject of an appeal to the Court of Appeal, in which, as it happens, I represented the claimant (Jones v. Chief Adjudication Officer [1994] 1 W.L.R. 62). The court dismissed the claimant's appeal by a majority but their approach was different from that of the Commissioner. The majority held that the claimant in that case had misrepresented a material fact when declaring that he had correctly reported any facts which could affect the amount of his payment. It was therefore not necessary for Dillon and Stuart-Smith LJJ to consider to what extent, if at all, a declaration that "I am entitled to the above sum" is a representation of material fact. In his dissenting judgment, Evans LJ said:- 

"The second misrepresentation relied upon, 'I am entitled to the above sum,' raises the question whether the DSS really means to contend that it relies upon claimants, not merely to disclose all material facts, but to represent to its officers what amount of benefit is due. Without exploring that question further, the representation relied upon, in my judgment, is one of law, not of fact, although it may include, as Mr Rowland submits, a representation of the limited facts, such as that 'I, the person claiming, am the person to whom the award was made, or to whom the order book was sent.' the need to distinguish between representation of fact and law arises from the wording of section 53(1) itself and I do not regard the observations of Lord Denning MR in Andre & Cie. S.A. v. Ets. Michel Blanc & Fils [1979] 2 Lloyd's Rep. 427, to which we were referred, as being relevant in this case." 

That statement of the law is not binding upon me but I find it more persuasive than the Commissioner's decision because no argument appears to have been addressed to the Commissioner as to the distinction between representations of fact and representations of law. In my view, in the context in which it occurs in this case the declaration "I am entitled to the above sum" is a representation of law. 

12. However, I accept the view expressed in CSB/249/89 that, by his conduct in signing the payable order, a claimant may make further representations of fact. It is reasonable to infer from the claimant's conduct that he believes that he is entitled to the benefit and that in turn implies that the claimant believes that the payment is made under a current award in his favour. In view of the decision in Jones, a representation that the claimant believes that there is a current award in his favour must be regarded as a representation of material fact and it was clearly a misrepresentation if the claimant did not hold that belief when he signed the declaration. Therefore, in the present case, there arises the question whether, at the time he signed the relevant order, the claimant knew that the award in his favour had been reviewed. The tribunal made no finding of fact on that issue and therein lies a further error of law. 

13. I also heard argument as to whether a payment made after the relevant award has been reviewed is a payment "in respect of a benefit" for the purposes of section 53(1)(a) of the 1986 Act. Ms Bergin felt constrained to accept that is, was because it is difficult to distinguish between such a case and a case where a claimant is accidentally paid twice in respect of one award, having been issued with two order books. I think further support for that view is gained by a consideration of subsection (3). There, the word "benefit" clearly covers payments paid outside the scope of any determination because the whole point of the subsection is to enable the Secretary of State to make regulations providing for the recovery of payments which have been made through an error in the operation of direct bank credits. In my view the payment made on 17 March 1992 in the present case was a payment in respect of benefit, notwithstanding the prior review and revision of the award of invalidity benefit. The order book was issued in pursuance of the award and that is sufficient for the payment to be identified as a payment of invalidity benefit rather than merely as a sum of pounds and pence. 

14. I have found more difficulty with the question of whether the alleged overpayment in this case is irrecoverable by virtue of section 53(4). It is clear that the condition in paragraph (b) is not satisfied in this case and Ms Smith submitted that, unless "regulations otherwise provide", the overpayment was not recoverable. The only relevant regulation is regulation 12 of the Social Security (Payments on account, Overpayments and Recovery) Regulations 1988 which provides:- 

"Section 53(4) of the Act (recoverability dependent on reversal, variation or revision of determination) shall not apply where the facts and circumstances of the misrepresentation or non-disclosure do not provide a basis for reviewing and revising the determination under which payment was made." 

Ms Smith rather tentatively relied on that provision, recognising the difficulty that there was an implication that it applied only when the payment was made under a determination and that in this case the relevant determination had been reviewed and revised before the payment was made. 

15. The phrase in regulation 12, "the determination under which payment was made", must, I think, mean the same as "the determination in pursuance of which it was paid" in section 53(4)(a). Section 53(4)(a) is clearly drafted on the assumption that all relevant overpayments recoverable under subsection (1) or regulations under subsection (3) were paid in pursuance of a determination. Not all such overpayments are in fact paid on the authority of a determination that is current at the time of the payment. In order to make sense of subsection (4), it is therefore necessary either to read it as only having application when there is a determination current at the time of payment and as having no application in other cases, or to construe the words "in pursuance of" very loosely so that it is enough that the person issuing the payable order or operating the direct credit system is doing so in purported compliance with a determination. 

16. I prefer the latter construction but, in the present case, it makes no difference which of the two constructions is adopted. On the former construction, section 53(4) simply has no application to the present case at all and so the payment does not cease to be recoverable by virtue of that subsection, even though the condition in paragraph (b) is not satisfied. On the construction that I prefer, section 53(4) would prevent the overpayment from being recoverable, were it not for regulation 12. If the words "in pursuance of" in section 53(4)(a) are to be construed loosely, so must the word "under" in regulation 12. In my view it is therefore right to regard the payment on 17 March 1992 as having been made "under" the original award of invalidity benefit. The order book was issued under the authority of that award and that is sufficient, even though the payment was not complete until the order was cashed after the award had been reviewed and revised. That award could not then be further reviewed and revised. Accordingly, regulation 12 applies in this case and, if there was a misrepresentation of material fact, the overpayment is recoverable despite the fact that there has not been a review such as is contemplated by section 53(4). 

17. This appeal is allowed on the grounds identified in paragraphs 5 and 12 above. The tribunal to whom this case is now referred must consider whether the adjudication officer has proved that the claimant was not incapable of work from 11 March 1992 to 11 June 1992 (which was, in my view, the period at issue before them) and therefore whether the original award of invalidity benefit was correctly reviewed and revised. If they are satisfied that the claimant was not entitled to invalidity benefit between 11 March 1992 and 17 March 1992, they should consider whether the overpayment was recoverable which, in the context of this case, requires them to determine whether the overpayment was made in consequence of the claimant misrepresenting a material fact which, in turn, requires them to decide whether the claimant received notice of the adjudication officer's decision reviewing and revising the award of benefit before or after he cashed the relevant order.

 

(Signed) M. Rowland 
Commissioner 
(Date) 16 June 1994

