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1. My decision is that the claimant is not assisted by Article 10 of EEC Regulations 1408/71 or any other Article of that Regulation. Accordingly, by reason of section 82(5)(a) of the Social Security Act 1975 (now section 113(10(a) of the Contributions and Benefits Act 1992) the claimant is and has been since 16.7.91 disqualified from receiving severe disablement allowance (SDA). The appeal by the AO is therefore allowed.

2. For ease of reference I shall refer to the following cases in the following manner:-

Kermaschek v Bundesanstalt fur Arbeit 1976 ECR 1669 - "Kermaschek";

Schmidt v Belgium 1995 CMLR 803 - "Schmidt";

Piscitello v IMPS 1983 ECR 1427 - "Piscitello";

Callemeyn v Belgium 1974 ECR 553 - "Callemeyn";

Mr and Mrs F (Alis Fracas) 1975 ECR 679 - Fracas; and

Inzirillo v Caisse d'Allocations de Lyon 1976 ECR 2057 - "Inzirillo".

I shall refer to the Commissioner's decision in R(S) 1/84 by its reference.

3. This is an appeal by the AO with the leave of the chairman from the decision dated 15.9.93 of a SSAT. The relevant facts can shortly be stated:-

(i) The claimant was born on 26/9/45 of Italian national parents. She assumed UK citizenship.

(ii) Unfortunately, she has been severely handicapped from birth by reason of suffering from Down's Syndrome. Her mother, now aged 86, has spent her life looking after the claimant, as a consequence of which she has been unable to work. By reason of her disability the claimant herself has of course been unable to work.

(iii) The father worked in Egypt for a British firm. It appears he might also have worked for a British Consulate there.

(iv) In 1964, the family left Egypt and came to the UK. The father died in 1967. It is accepted that at no time was the father or the mother "employed" or "self-employed" within the meaning given to those terms by Article 1(a) of Regulation 1408/71. I specifically asked about the point and was assured that that indeed was the case. (In this decision, I shall compendiously refer to the status of being employed or self-employed within that definition as "worker".)

(v) The claimant was awarded SDA from and after 5.9.88.

(vi) Because her mother, due to advancing years, wished to be closer to her family and friends, she and her daughter, the claimant, moved permanently to Italy on 16.7.91.

(vii) The AO then reviewed the award of 5/9/88 and decided that, pursuant to section 82(5)(a) of the 1975 Act, the claimant, was by reason of her absence from Great Britain, disqualified from benefit and Regulation 1408/71 did not assist her.

(viii) The claimant appealed to a SSAT who on 15/9/93 allowed her appeal. They gave their reasons as follows:-

"(1) Article 4 of 1408/71 (EEC Reg) applies to invalidity benefit. See also Article 5 of the same Regulation.

(2) Article 10 of the same Regulation applies to this benefit and precludes the withdrawal of the benefit by reason of the fact that the appellant has gone to reside in another member State.

(3) The fact that the appellant has never been an employed or self-employed person does not preclude her from obtaining the benefit of Article 10 as she is a handicapped person within a legally protected right."

The tribunal then referred to Callemeyn and Piscitello.
(ix) With the leave of the chairman the AO appeals to me.

4. There is no dispute:-

(1) If UK law is applied alone then the claimant cannot avoid disqualification for being absent from Great Britain;

(2) SDA is classified as an invalidity benefit for the purposes of the EEC provisions; and

(3) If the claimant is within the scope of the EEC provisions then she can continue to receive SDA during her stay in Italy.

5. In considering the provisions of Regulation 1408/71 and the relevant case law, it seemed to me that there was, or might be, an inconsistency between Kermaschek and Schmidt on the one hand, and Piscitello on the other. I directed that there should be an oral hearing, and I further directed that the AO should be prepared to make submissions on how the two lines of cases could be reconciled. The AO duly drafted his written submissions on this point.

6. On 12.12.95, I held the oral hearing. The AO appeared by Mr Jeremy Heath of the Solicitor's Office of the Department, and the claimant by Mr Molle, the Social Delegate of Patronata A.C.I. His is not an unfamiliar face in these surrounds, having certainly appeared for the claimant in R(S) 1/84, a case to which I will make reference below. To both I am indebted for their assistance.

7. Now Mr Molle filled in a considerable amount of the background, which, though perhaps not strictly relevant in law, is nevertheless helpful for a proper understanding of the case. Had the claimant been an Italian national, she would have been entitled to £165 p.w. disability allowance. The mother is receiving some benefits but the main help comes from relations, trying to secure the claimant's future. The claimant was never a worker within Regulation 1408/71 and benefit in Italy was refused on the grounds that she was a UK national. However, Mr Molle tells me that if I were to hold in her favour, the Italian State would top up her benefit to meet that to which she would have been entitled had indeed she been an Italian national. The vital importance of this decision to the claimant is only too apparent.

8. In the course of his submissions to me, Mr Molle suggested that I should make a reference to the E.C.J. He said there had never been a case quite like this and, in view of the conflicting decisions, a reference should be made. On behalf of the Department, Mr Heath opposed such a course. He cited to me a passage from the second edition of Kapteyn and Van Themaat's Introduction to the Law of the European Communities pps326/7. The jurisdiction enabling me to refer a case is to be found in Article 177 of the E.C. Treaty which, so far as relevant, provides as follows:-

"The Court of Justice shall have jurisdiction to give preliminary rulings concerning:-

(a) the interpretation of this Treaty;

(b) the validity and interpretation of Acts of the institutions of the community;

(c) the interpretation of the statutes of bodies established by an Act of the Council where those statutes so provide.

Where such a question is raised before any court or tribunal of a Member State that court or tribunal may, if it considers that a decision on the question is necessary to enable it to give judgment, request the Court of Justice to give ruling thereon."

It seems to me, however, that the point at issue is already covered by the various decisions of the ECJ, and a decision of the ECJ should not be necessary to enable me to decide the issue in this case. It is my duty, as I see it, to reconcile the cases as best I can and, only if I feel I am unable to, would I be justified in making a reference. I the result, I do not think that the view I have taken of the case would justify such a reference. If reference is to be made it is for others to make.

9. The problem
I must first set out the relevant parts of Regulation 1408/71;-

"Article 2
Persons covered
1. This regulation shall apply to employed or self-employed persons who are or have been subject to the legislation of one or more member States and who are nationals of one of the Member States or who are stateless persons or refugees residing within the territory of one of the Member States as well as to the members of their families and their survivors.

"Article 4
Matters covered
1. This regulation shall apply to all legislation concerning the following branches of security law:-

(a) . . .

(b) invalidity benefits, including those intended for the maintenance or improvement of earning capacity;

(c) old-age benefits . . .

"Article 10
Waiving of residence clauses - Effect of compulsory insurance on reimbursement of contributions.

1. Save as otherwise provided in this Regulation, invalidity, old-age or survivors' cash benefits, pensions for accidents at work or occupational diseases and death grants acquired under the legislation of one or more Member States shall not be subject to any reduction, modification, suspension, withdrawal or confiscation by reason of the fact that the recipient resides in the territory of a member State other than that in which the institution responsible for payment is situated."

As I have said, it is accepted that SDA is classified as an invalidity benefit for the purposes of the EEC provisions and is therefore within para 1(b) of Article 4.

In a nutshell, Kermaschek (followed in R(S) 1/84) and Schmidt are authorities for the proposition that Article 2.1 covers members of a worker's family only in respect of derived rights acquired through their status as a member of the family. Thus widow's pension or child benefit, to name but two benefits, may be "derived" benefits: on the other hand, SDA is not, for it is an independent right of the claimant, and not derived through her status as a member of the family. Thus, if those cases were applicable in this case, the claimant must fail.

As against that, there is the decision in Piscitello. Under Italian law, every Italian citizen who is 65 years of age, resides in the national territory ie Italy, and whose income from all sources is below the minimum fixed by law, receives in his own right the social aid pension. (I should note that the court in Piscitello expressly held that the social aid pension was not excluded by Article 4(4) which I have not seen necessary to set out in this decision.) In that case, the claimant was an Italian national but resided in Belgium with her daughter, who was an employed worker residing there. The court held that the benefit fell within Article 4(1)(c) - similarly in this case the benefit falls within Article 4(1)(b) - and the benefit was protected by Article 10(1), when the claimant moved from Italy to Belgium. Therefore, by her movement she did not lose her entitlement. The relevance or not of Article 2.1 to the circumstances of that case is not immediately apparent and does not appear to have been expressly considered. Thus it can be argued - as was indeed accepted by the SSAT in this case - that the claimant had already a right to SDA under the award of 5.9.88, that benefit was preserved by Article 10, overriding section 82(5)(a) of the 1975 Act, and the claimant did not therefore lose her right to SDA by becoming resident outside GB. On the other hand, it must be remembered, in considering each decision of the ECJ that the ECJ is concerned only with the particular question referred to it. The ECJ is not necessarily giving a judgment disposing of the case, in quite the same way that an ordinary court in this country might do. If, therefore, the question asked did not address the relevance or not of Article 2.1, there may be no reason for the ECJ to consider that question.

10. The claimant's submissions
For the claimant, Mr Molle submitted that she could be entitled only if she qualified as a worker. Mr Molle acknowledged thereby that he was being pushed somewhat into a corner. Certainly, the concept of the metamorphosis of a non-worker into a worker I confess I find rather hard to comprehend but he submitted that, because the claimant had been awarded SDA, she was awarded the status of a worker and relied on such cases as Callemeyn, Inzirillo and Fracas. He also sought to make a distinction that, whereas Kermaschek and Schmidt were concerned with the case of a claimant seeking to acquire an award, Piscitello was concerned with the case of an existing award. In that observation, I can discern the seeds of a possible argument, and I am grateful to Mr Molle for drawing my attention to the distinction.

(i) In Callemeyn, the headnote runs:

(1) The benefits mentioned in Article 4(1)(b) of Regulation (EEC) No. 1408/71 of the Council of 14 June 1971 embraced those provided by the national provisions granting benefits to handicapped persons, in so far as these provisions relate to workers within the meaning of Article 1(a) of this Regulation and confer upon them a legally protected entitlement to the grant of these benefits." (My underlining.)

 

There is nothing in that decision to suggest that a person who is not a worker and who is granted a benefit such as SDA achieves thereby the status of a worker. The decision in that case is not applicable to this.

(ii) Inzirillo
The judgment runs:-

"Pursuant to Regulation No. 1408/71 . . . a national law which in a member State gives a legally protected right to allowances for handicapped adults to the nationals of that State who reside there also applies to a handicapped adult national of another member State who has never worked in the State which adopted the legislation in question but who resides there and is dependant upon his father who is employed there as a worker within the meaning of the said Regulations."

That case would, in the circumstances of this case, afford entitlement under Italian law to the claimant if she were a member of a worker's family and the worker resided in Italy. However, in this case I am not concerned with any possible Italian entitlement, but entitlement under UK legislation. Furthermore, the requirement that the claimant in Inzirillo should be a member of a worker's family is clearly a condition which cannot be met in this case.

(iii) Finally there is Fracas but case does not, I think, take the matter any further than Inzirillo and expressly refers to the handicapped child of a worker.

I am satisfied that none of these cases supports Mr Molle's argument that, by acquiring an award of SDA, the claimant, in this case, achieved the status of "a worker". What, however, is significant is that in all these cases the relevant benefits concerned were benefits for handicapped persons and not therefore "derived" benefits. But an essential requirement in each case that the child in question was a member of a resident worker family was expressly stated.

 

I therefore reject Mr Molle's argument. But that is not the end of the matter for, as I have said, there may be the seeds of an argument in that Kermaschek and Schmidt concerned the acquisition of rights whereas Piscitello was a case of an already acquired protected right. But for that matter, both Inzirillo and Fracas also concerned the acquisition of rights and the claimant in each of those cases was not a worker but a member of a worker's family, and no reference in those cases was made to the claimant being able to only claim "derived rights". The same may have been also in Callemeyn although in that case it appears that the claimant was probably a worker.

 

11. The AO's submissions
 

At the risk of over-simplification, for which I hope I may be forgiven, Mr Heath, for the AO, submitted that a claimant can either qualify for a derived benefit under Article 2 in accordance with the principles of Kermaschek and Schmidt, or qualify for a benefit covered by the regulation, provided he is a member of a family of a worker and that is irrespective of whether or not the right claimed was a derived "right". There is a distinction between the personal scope of Article 2 and the material scope of Article 4. I must ask the questions (i) does a claimant come within the personal scope of Article 2, and (ii) is the benefit within the material scope of Article 4?

 

12. (i) Now it seems to me likely that the principle that a member of a family can only qualify for "derived" rights in accordance with Kermaschek and Schmidt only applies where the claimant has moved country and is in the process of acquiring a right. In view of what I say below, I do not have expressly to decide the point and accordingly I should not be taken as expressing any definitive and concluded view on this point.

 

(Ii) However, when a claimant has an existing right specified in Article 4(1), which can as well be a derived right as well as an independent right of the claimant in his own right, on moving to a new country in the community, that right is prima facie preserved by Article 10. However, in accordance with what was evidently part of the decisions in Inzirillo and Fracas, Article 10 only operates if the member is a member of the family of a worker and the worker is himself a national of a Member State. It is only on this basis that I can distinguish Piscitello, for it must be remembered that, in that case, the claimant was residing with her daughter, a national of a Member State and who was a worker in one.

 

The essential connection to a worker derives from the principle of equality of treatment in, and freedom of movement between, Member States by nationals of Member States who are workers. That principle was aptly set out in para 15 of the judgment in Piscitello as follows:-

 

"The aim of that provision [Article 10 of Regulation 1408/71] is to promote freedom of movement for workers and members of their families by protecting them against any adverse consequences which might arise as a result of a transfer of their residence from one Member State to another. That provision therefore seeks to ensure that such persons retain their right to benefits, pensions and allowances to which they are entitled under the legislation of one or more Member States if they reside in the territory of a Member State other than that in which the institution responsible for payment is situated." See also page 17 of the Judgment in Inzirillo.

 

13. I do not need to decide anything further for the resolution of this case and any remarks I have made are to be taken as strictly limited for the purposes of the resolution of the particular issue before me and for no wide purpose. Lastly, I would note that in Piscitello the question put to the ECJ was framed by reference to the grant and enjoyment of the right. All that the court needed to have decided concerned the continued enjoyment of the right - and not to its grant - and indeed I think that is what the court did.

 

14. It is with considerable regret that I have come to the decision set out in para 1 above. No one can fail to feel great sympathy for the claimant who appears to have fallen between two stools. But for the location of her birth, the claimant would doubtless have taken Italian nationality and therefore qualify for Italian disablement benefit: but for the fact that her parents were Italian, and understandably her mother wished to return to Italy, she would have continued to receive SDA. However, a Commissioner is bound to interpret and administer the law strictly as he finds it and that I am bound to do.

 

J.M. Henty
Commissioner 
11 January 1996

