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1. This is a claimant's appeal, brought by leave of the Commissioner, against a decision of the social security appeal tribunal dated 14 July 1992 which disallowed the claimant's appeal against a decision issued by the adjudication officer on 24 October 1991. Throughout these proceedings the claimant has been represented by his son, who is the claimant's attorney with general authority to act on the claimant's behalf in relation to all the claimant's property and affairs, pursuant to an enduring power of attorney executed by the claimant on 6 December 1990. My own decision is as follows: 

(1) The aforesaid decision of the appeal tribunal is erroneous in point of law and is set aside. 

(2) It is expedient that I should make further findings of fact and, in the light thereof, give the appropriate decision. 

(3) At no time since attaining the age of 65 years (ie since 18 November 1985) has the claimant been ordinarily resident in Great Britain. Throughout that period the claimant has been ordinarily resident in Hungary. 

(4) In consequence, on 8 April 1991 the claimant was disqualified for receiving any additional retirement pension by way of up-rating or increment in guaranteed minimum pension. 

(5) The disqualification referred to in sub-paragraph (4) above applies to every day between 8 April 1991 and 14 July 1992 (the date of the appeal tribunal decision) other than days upon which the claimant was present in Great Britain. 

(6) I refer to the adjudication officer the ascertainment of - 

(a) the days upon which, since 8 April 1991, the claimant was present in Great Britain; and 

(b) the calculation of the arrears of benefit payable to the claimant in consequence of such presence. 

When making that calculation the adjudication officer shall, for the purposes of regulation 65(1)(c) of the Social Security (Adjudication) Regulations 1986, take 8 July 1991 as the date of the application for the relevant review. 

(7) In the event that the arrears referred to in sub- paragraph (6) above should not be agreed by the adjudication officer, on the one hand, and the claimant and/or his attorney, on the other hand, either party shall have liberty to restore this appeal before the Commissioner (who need not be myself) for final determination. 

(8) The claimant is not assisted in this appeal by any provision of the Europe Agreement establishing an Association between the European Communities and their Member States, of the one part, and the Republic of Hungary, of the other part (to which I shall refer as "the Hungary Agreement"). Although the Hungary Agreement was signed by the European Communities and their Member States on 16 December 1991, it did not come into force until 1 February 1994 - ie some 18 months after the appeal tribunal gave the decision which is before me in this appeal. 

2. As can be seen from paragraph 1 above, it is now almost three years since the appeal tribunal gave the decision which is the subject of this appeal. Most of the delay has stemmed from the introduction into these proceedings of the Hungary Agreement. The appeal tribunal hearing came and went without there having been any reference to that Agreement. So far as the papers are concerned, the first reference appeared from the following laconic sentence in a short letter dated 29 December 1992 written to the Office of the Social Security Commissioners by the claimant's attorney: 

"Hungary became an associate member of the EEC on 1st March 1992."

It was a few days after receipt by this Office of that letter that the Commissioner (not myself) granted the application for leave to appeal to the Commissioner. The first exchange of submissions was confined to the issue of whether the aforesaid power of attorney had the effect of entitling the claimant to the up-rating of his retirement pension, notwithstanding the fact that the claimant himself was ordinarily resident in Hungary. (I deal with that issue in paragraphs 6 and 7 below.) But, by her direction dated 30 November 1993, a Nominated Officer - very properly - invited submissions as to "the effect (if any) on this appeal of Hungary becoming an associate member of the EEC". Thereafter several submissions passed to and fro. Of necessity, that exchange was protracted. We now know that Hungary did not effectively become an Associate Member until 1 February 1994. That explains why research into this aspect of the case proved as elusive as it was laborious. The then current Blue Volumes had nothing to offer. Even today, reference to the Hungary Agreement is jejune. In his submission dated 20 March 1995 the adjudication officer now concerned ("AONC" ) recites that - no little time ago - he wrote to the editor of the Blue Volumes. The consequence is that Supplement No 34 [December 1994], has introduced a page 9.6501 upon which is recorded a few particulars in respect of the Hungary Agreement, including the fact that it came into force on 1 February 1994. But we have had to look elsewhere for copies of the Agreement itself. 

3. By a direction dated 28 September 1994 the Commissioner (not myself) directed that there be an oral hearing of this appeal; and he requested that the adjudication officer's representative should produce at that hearing a full copy of the Hungary Agreement. (By that time there were in the papers copies of certain of the Articles of the Agreement.) The hearing was held by me on 18 January 1995; and a full copy of the Agreement was by then before me. The claimant's attorney attended and presented his father's case with fluent - indeed eloquent - good humour. The adjudication officer was represented by Mr L Varley, of the Office of the Solicitor to the Department of Social Security. I am indebted both to the claimant's attorney and to Mr Varley for their assistance. Inevitably, however, we were all operating in something of a mist; for we all assumed that the Hungary Agreement had come into force on 1 March 1992. That Agreement did not appear previously to have been considered by the Commissioner. When I came to draft my decision, accordingly, I was anxious to be able to set out the precise processes by which the Agreement had passed into the domestic law of Great Britain. In the long direction which I issued on 20 January 1995 I explained how my researches in the library of the Middle Temple had brought me to an impasse. I passed to the AONC the burden of completing those researches. Inevitably, that has occasioned further delay. Thanks to the AONC's researches, however, we now know that - 

(a) the notifications relating to the completion of such procedures of the Contracting Parties as are envisaged by Article 123 of the Hungary Agreement were completed on 13 December 1993; and 

(b) in consequence (pursuant to the express provisions of Article 123), the Hungary Agreement entered into force on 1 February 1994. 

So - and not before time - I turn to the facts of the case before me. 

4. The claimant was born on 18 November 1920 and is Hungarian by nationality. He qualified and practised as a surgeon. (His son and attorney is also engaged in the practice of medicine.) It is obvious that the claimant spent part of his working life in the United Kingdom. He has a national insurance contributions record which put him in a position to claim retirement pension. He has, however, lived in Hungary since 6 March 1963; and it is not in dispute that he has been ordinarily resident in Hungary since that date. The United Kingdom social security authorities accepted the claimant as retired with effect from 1 November 1988. Graduated pension was awarded and paid from 7 November 1988. On 1 August 1990 the claimant made such voluntary contributions as brought him entitlement to a Category A retirement pension at 25% of the standard rate. Basic retirement pension was paid from 6 August 1990. On 6 December 1990 the claimant executed an enduring power of attorney appointing his son (who lives and works in England) to be the claimant's "Attorney for the purpose of the Enduring Power of Attorney Act 1985 with general authority to act on my behalf in relation to all my property and affairs". 

5. Entitlement to retirement pension itself is not, of course, affected by absence from Great Britain. (At the material time, that was the combined effect of section 82(5) of the Social Security Act 1975 and regulation 4(1) of the Social Security Benefit (Persons Abroad) Regulations 1975.) But the general rule is that additional retirement pension by way of up-rating and increment in guaranteed minimum pension are not payable in respect of periods when the relevant beneficiary is both - 

(a) not ordinarily resident in Great Britain, and

(b) absent from Great Britain. 

(That is the effect of regulation 5 of the Persons Abroad Regulations.) I have said "the general rule" because there are, in practice, many exceptions. There are now many countries with which Great Britain has reciprocal agreements. (Copies of those agreements fill the bulky Volume 10 of the Blue Volumes.) Pursuant to many of those agreements, those residing in the relevant countries are entitled to payment of the aforesaid additions. (There is no such agreement with Hungary.) Unsurprisingly, too, those residing in Member States of the European Community are similarly entitled. 

6. The case now before me centres upon the claimant's entitlement to receive those additions. The issue was raised in a letter of 8 July 1991 written by the claimant's attorney to the Benefits Agency's Overseas Branch in Newcastle upon Tyne. A copy of the Power of Attorney was enclosed; and the gist of the argument appears from these two paragraphs of the letter: 

"I am also sure that you are aware that in this capacity I have all the rights which my father has attributed to him. 

I am a resident of this country, and his pension goes to a British Building Society account in Britain, specifically set up for this purpose. In this way I am (on behalf of my father) entitled to the regular increase of the pension and the [Christmas] bonuses." 

In a further letter, dated 27 September 1991, the argument was developed thus: 

"I think it is also unnecessary to mention how far this power goes, as it is defined in the Enduring Power of Attorney Act 1985. Undoubtedly my father, 'de facto', lives in Hungary, but, 'de jure', I am representing him here, having all the rights attributed to him. We believe this, in accordance with the law, includes the right to claim and manage his pension. I am both 'de facto', and 'de jure' living in this country and the money goes in pounds sterling into a British Building Society account, so we are entitled to regular increases and bonuses on his pension." 

7. In my many years as a Commissioner I have certainly seen more far-fetched - and less lucidly expressed - contentions. But I intend no disrespect to the claimant's attorney when I say that it is in no way surprising that those contentions found no favour with either the local adjudication officer or the appeal tribunal. The tribunal's recorded reasons open thus: 

"The sole issue for the Tribunal was whether [the claimant] was absent from Great Britain in April 1991. A Power of Attorney does not confer residence. He is resident in Hungary." 

I am not myself sure that the attorney ever really meant to go so far as to submit that the grantor of a power of attorney obtains notional residence in the territory in which his attorney lives. There does seem to have been, however, some quasi-metaphysical suggestion that, since the attorney was, in England, officially looking after the claimant's pension affairs (among other affairs), the claimant's entitlement should be judged as if the claimant himself were living in England. The simple answer is, of course, that - 

(a) the rights which an attorney can enforce under the relevant power of attorney are the rights of the grantor, and none other; and 

(b) almost a fortiori, those rights cannot be enlarged by virtue of the relevant grant. 

But I need not labour the point. By the time when he appeared before me, the claimant's attorney - good-humouredly -virtually agreed that the power of attorney issue was not worth pursuing. (By then, of course, the Hungary Agreement was squarely on the scene.) 

8. The sole error of law which I have found in the appeal tribunal's decision (and it is not a glaring error) is displayed in the first sentence of the passage from the recorded reasons which I have quoted in paragraph 7 above. The adjudication officer's decision (ie the decision which was before the tribunal) disqualified the claimant "for receiving any additional retirement pension from and including 8 April 1991" (my emphasis). Before the tribunal evidence was given to the effect that the claimant had been in Great Britain from 17 to 24 June 1991 and from 26 February to 18 March 1992. There is abundant authority to the effect that - in the case of a continuing benefit - an appeal tribunal should, where possible, carry its decision down to the date of that decision. (I myself cited such authority in my long decision on Commissioner's file CSB/123/93.) The decision recorded by the appeal tribunal echoed verbatim the words which I have quoted from the adjudication officer's decision. In view of the claimant's aforesaid visits to Great Britain, those words were inappropriate. (The appeal tribunal was, of course, sitting in July 1992.) 

9. No oral hearing would have been directed if the Hungary Agreement had not been raised as a factor in this case. It is now manifest that that Agreement did not fall for consideration by the appeal tribunal. (It seems very probable that the tribunal had never heard of it; but if it had been in force at the time of the tribunal hearing, I should certainly have regarded it as error of law for the tribunal not to have adverted to it.) Since it is the decision of the appeal tribunal that I am considering in this appeal, I could quite properly end this decision at this point. After consideration, however, I have decided to add a few words about the Agreement. I have had cause to read through it; and at the hearing before me I heard submissions directed thereto. Such thoughts as I have had about that Agreement may prove of assistance to any adjudicating authority which - in the future - has cause to relate the terms of that Agreement to disqualification for receiving additional retirement pension by way of up-rating or increment in guaranteed minimum pension. I cannot too strongly stress, however, that I am here deciding nothing about the Agreement. No adjudication officer and no appeal tribunal is to regard himself or itself as in any way bound by anything which follows. Not only are my observations completely obiter; I cannot pretend to have examined this aspect of the case with any great thoroughness. If the claimant or his attorney is minded to seek an authoritative ruling on the points involved, application must be made for a further review. Should such application be made, and should that application get as far as the Commissioner, I can assure the claimant and his attorney that I myself will take no part in those proceedings. 

10. It was submitted by the claimant's attorney that - 

(a) the Hungary Agreement, by conferring upon Hungary the status of an Associate Member State of the EEC, brought Hungarian nationals under the umbrella of EEC law; 

(b) EEC law overrides the domestic law of the United Kingdom; and 

(c) EEC law requires that those who are living in Member States be not disqualified for receiving the retirement pension up-ratings. 

Submissions (b) and (c) are irrefutable. I am not myself, however, persuaded by submission (a). There are almost three pages of Preamble to the Hungary Agreement. Edifying sentiments of hope (indeed, of optimism) are therein set out. But no one who has read that Preamble could reasonably conclude that there was any intention of doing more - at that point in time - than initiating the process of edging Hungary towards such rearrangement of its social and economic affairs as would, eventually, render Hungary an appropriate candidate for full membership of the EEC. Perhaps in some future decision of the Commissioner it will be thought necessary to set out the whole of the Preamble. Here I content myself with quoting five of the fifteen paragraphs thereof: 

"CONSIDERING the opportunities for a relationship of a new quality offered by the emergence of a new democracy in Hungary;" 

"REAFFIRMING their commitment to pluralist democracy based on the rule of law, human rights and fundamental freedoms, a multiparty system involving free and democratic elections, to the principles of a market economy and to social justice, which constitute the basis for the association;" 

"TAKING ACCOUNT furthermore of the Community's willingness to set up instruments of co-operation and economic, technical and financial assistance on a global and multiannual basis;"

"BEARING IN MIND the economic and social disparities between the Community and Hungary and thus recognizing that the objectives of this association should be reached through appropriate provisions of this Agreement;" 

"HAVING IN MIND that the final objective of Hungary is to become a member of the Community and that this association, in the view of the parties, will help to achieve this objective, 

HAVE AGREED AS FOLLOWS:" 

11. The sentiments of the Preamble are immediately reflected in Article 1 of the Agreement: 

"An Association is hereby established between the Community and its Member States on the one part and Hungary on the other part. The objectives of this Association are: 

- to provide an appropriate framework for the political dialogue between the Parties, allowing the development of close political relations; 

- to establish gradually a free trade area between the Community and Hungary, covering substantially all trade between them; 

- to make progress towards realizing between them the other economic freedoms on which the Community is based; 

- to establish new rules, policies and practices as a basis for Hungary's integration into the Community; 

- to promote economic, financial and cultural co- operation on the widest possible foundation; 

- to support Hungary's efforts to develop its economy and to complete the conversion into a market economy; to set up institutions suitable to make the association effective." 

12. That the Hungary Agreement falls far short of immediately bringing Hungarian nationals under the full umbrella of EEC law is demonstrated by Article 6: 

"1. The Association includes a transition period of a maximum duration of ten years divided into two successive stages, each in principle lasting five years. The first stage shall begin when this Agreement enters into force. 

2. The Association Council shall proceed regularly to examine the application of this Agreement and of Hungary's accomplishments in the process leading to market economy system. 

3. During the course of the twelve months preceding the expiration of the first stage, the Association Council shall meet to decide the transition to the second stage as well as on any possible changes to be brought about as regards measures concerning the implementation of the provisions governing the second stage. In doing this, it will take into account the results of the examination mentioned in paragraph 2. 

4. The two stages envisaged in paragraphs 1, 2 and 3 do not apply to Title III." 

(Title III is entitled "Free Movement of Goods" .) 

13. The Association Council (referred to in Article 6 above) merits - in the context of this decision - further consideration. Its constitution and functions appear from several articles in Title IX ("Institutional, General and Final Provisions"). It seems quite clear that it is charged with performing duties and discharging functions which, in respect of full Member States of the EEC, are performed and discharged by organs of the EEC - including the European Court of Justice. It is an exalted body. Paragraph 1 of Article 105 provides thus: 

"1. The Association Council shall consist of the members of the Council of the European Communities and members of the Commission of the European Communities, on the one hand, and of members of the Government of Hungary, on the other."

Judicial - or, at least quasi-judicial - functions are the subject of Article 107, of which I quote the first three paragraphs: 

"1. Each of the two Parties may refer to the Association Council any dispute relating to the application or interpretation of this Agreement. 

2. The Association council may settle the dispute by means of a decision. 

3. Each Party shall be bound to take the measures involved in carrying out the decision referred to in paragraph 2." 

But paragraph 4 opens - 

"In the event of it not being possible to settle the dispute in accordance with paragraph 2 ..", 

and paragraph 4 then makes relatively detailed provision for the appointment of arbitrators. 

14. As I emphasised in paragraph 9 above, I am here deciding nothing in respect of the Hungary Agreement. As matters presently appear to me, however, I am of the views that - 

(a) the European Court of Justice would not entertain any appeal, reference or other proceedings initiated by a Hungarian national in respect of the construction and/or application of the Hungary Agreement; and 

(b) if any aggrieved Hungarian national wishes to have his case carried to the Association Council, he must first persuade the Government of Hungary to make the appropriate reference. 

15. I turn to the more particularised provisions of the Hungary Agreement. The following Titles would appear to have no relevance to the issues before me in this appeal: 

Title I - Political Dialogue 

Title III - Free Movement of Goods

Title V - Payments, Capital, Competition and

Other Economic Provisions,

Approximation of Laws. 

Title VI - Economic Co-operation

Title VII - Cultural Co-operation 

Title VIII - Financial Co-operation 

The whole of Title II ("General Principles") consists of Article 6, which I have set out in full in paragraph 12 above. In paragraph 13 I have referred to Title IX. Only title IV remains for consideration. 

16. Title IV is entitled "Movement of Workers, Establishment, Supply of Services". It is in this Title that the claimant's attorney sought to find express support for the claimant's case. He founded, in particular, upon the opening of Article 38: 

"1. With a view to co-ordinating social security systems for workers of Hungarian nationality, legally employed in the territory of a Member State and for the members of their family, legally resident there, and subject to the conditions and modalities applicable in each Member State: 

- all periods of insurance, employment or residence completed by such workers in the various Member States shall be added together for the purpose of pensions and annuities in respect of old age, invalidity and death and for the purpose of medical care for such workers and such family members: 

- any pensions or annuities in respect of old age, death, industrial accident or occupational disease, or of invalidity resulting therefrom, with the exception of non-contributory benefits, shall be freely transferable at the rate applied by virtue of the law of the debtor Member State or States:" 

But I do not - for my part - regard those provisions as in any way inhibiting the disqualification for receiving up-rating additions in respect of retirement pension. No attempt is made - as it seems to me - to override domestic law. On the contrary, the whole of Article 38 is expressed to be - 

"....subject to the conditions and modalities applicable in each Member State". 

And it is expressly provided that "any pensions .... in respect of old .... age shall be freely transferable at the rate applied by virtue of the law of the debtor Member State or States". (My emphasis) The object of Article 38 seems to be to ensure that Hungarian nationals working in Member States of the EEC are treated no less favourably than are the respective nationals of those States. In that context, it is important to note that any British national who has gone to live in Hungary will have been treated exactly as has the claimant in this case; ie he will have been disqualified for receiving the additions. 

17. The reason why the aforesaid disqualification does not bite upon those living in a Member State lies in Article 10 of Council Regulation (EEC) No 1408/71: 

"1. Save as otherwise provided in this Regulation; invalidity, old-age or survivors' cash benefits, pensions for accidents at work or occupational diseases and death grants acquired under the legislation of one or more Member States shall not be subject to any reduction, modification, suspension, withdrawal or confiscation by reason of the fact that the recipient resides in the territory of a Member State other than that in which the institution responsible for payment is situated." 

That, of course, reflects a manifest overriding of domestic law. I can find no equivalent provision in the Hungary Agreement. 

18. Chapter II of Title IV is headed "Establishment". Putting it very briefly, "establishment" is used to mean the setting up, taking up and pursuit of economic activities - and those include "activities of the professions". Article 44 provides for equal treatment as between Hungarian nationals and nationals of the Member States. That Article was referred to at the hearing before me. There is an obvious query as to whether Chapter II has any application at all to social security. But even if it has, I cannot see how the claimant can derive any assistance from it. As I pointed out at the end of paragraph 16, the claimant in this case has been treated exactly as would have been a British national in his situation. 

19. The claimant's appeal is allowed; but only on the somewhat narrow ground identified in paragraph 8 above - and I appreciate that the financial gain accruing to the claimant in consequence of this decision will be slender indeed. 

  

  

(Signed) J MITCHELL

Commissioner

(Date)

26 June 1995

