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1. This appeal by the claimant is dismissed, as although the reasoning for the tribunal's decision of 18 February 1999 was not as fully set out as it might be, their actual conclusion that the claimant neither was nor fell to be treated as habitually resident in the United Kingdom on 9 November 1998 when he made a claim for jobseeker's allowance was in my judgment correct, and there was no material error of law in the way that decision was arrived at or expressed.

2. The claimant is a young man now aged 26 who is a Spanish national. He has good educational qualifications and some experience in the field of foreign trade and marketing as well as good English and computer skills and he wishes to live and work in this country, which as a citizen of the European Union he is both fully entitled and welcome to do. The only question for the tribunal and for me to consider is whether on 9 November 1998, when he made his application for jobseeker's allowance having arrived in England to look for work two days previously, he was or was not a "person from abroad" for the purposes of reg. 85(4) Jobseekers Allowance Regulations 1996 SI No 207, as being a person who was not habitually resident in the United Kingdom on that date and not then within the special category of exemption from the habitual residence condition for:

"(a) a worker for the purposes of Council Regulation (EEC) No. 1612/68 or (EEC) No. 1251/70 or a person with a right to reside in the United Kingdom pursuant to Council Directive No. 68/360/EEC or No. 73/148/EEC".

None of the other provisions of the definition of "person from abroad" are material in this case. The practical effect is that if the claimant was within that definition on 9 November 1998 his applicable amount for jobseeker's allowance was nil; otherwise he would have been entitled to at any rate something depending on his means.

3. The facts in evidence before the tribunal were not in dispute and may be summarised for present purposes as follows. The claimant was born in Madrid and until 1998 had spent the whole of his life in Spain where all his family ties are. He went to college and university in Spain, doing his first degree at the University of Alicante (an Honours BA in International Marketing and Management) from 1993 to 1997. For the latter part of that time he was also doing some work experience with an advertising agency in Alicante. After completing his first degree he went on to do a master's degree (an MA in Foreign Trade) at the same university from 1997 to late 1998. For some six months at the end of that time he was also doing further work experience in the marketing department of the Opthalmalogical Institute of Alicante. As part of his master's degree course at Alicante University he did two periods of study at educational institutions outside Spain. One was at Brussels University and the other a one or two month course in business English, international marketing and strategic management, which he did at Liverpool John Moores University in the United Kingdom in July and August 1998. 

4. He first arrived in the United Kingdom for this course on 25 June 1998, and left at the end of August or beginning of September to complete his master's degree at Alicante which he duly did by the beginning of November. While in England he also did two short spells of employment, from 25 July to 9 August 1998 as a cleaner in a hotel in Liverpool and from 16 to 30 August 1998 as a waiter in another. There are no more details given in the papers of the hours and so forth involved, but there is I think no doubt that these were just casual temporary employments of the kind that many students have to take on nowadays at the same time as their full time studies. They were nothing to with the claimant's degree studies, or vice versa. While in Liverpool in July and August 1998 the claimant had stayed at the YWCA.

5. He re-entered the United Kingdom on Saturday 7 November 1998 and immediately returned to the Liverpool YWCA from where he made his claim for jobseeker's allowance on Monday the 9th, saying that having finalised his master's degree in Spain he had now come on a one-way ticket to live and work in the United Kingdom and hoped to settle here. He was looking for work, had written about employment vacancies and had a job interview arranged for 14 November 1998. Apart from any jobseeker's allowance he might be able to get, he would have to manage for his living expenses on the £300 he had brought with him, plus help from his parents until he was able to find work.

6. The tribunal which heard his case on 18 February 1999 confirmed the rejection of his jobseeker's allowance claim on the two grounds that on 9 November 1998 he was, as they found, not habitually resident in the United Kingdom and not entitled to be treated as such by falling within the definition of "worker" for the purposes of the special category protected by the EU legislation cited above. 

7. The claimant's appeal against that decision, brought with the leave of the tribunal chairman, is based on the alleged inconsistency between the habitual residence test applicable under United Kingdom domestic law and that in the law of the European Union, and the tribunal's failure to accept that when the claimant returned to the United Kingdom on 9 November 1998 he was entitled to continuing status as a "worker" under Council Regulation (EEC) 1612/68 with the consequence that he was entitled to enjoy the same social and tax advantages as national workers under Article 7, including jobseeker's allowance, and not to be reduced to nil as a "person from abroad" under JSA Regulation 85(4). Further or alternatively, in view of his previous period in the United Kingdom and his employment here in July and August 1998, he should have been treated on 9 November as a returning worker or returning resident entitled to the protection of European Union law (and thus not to be treated as a "person from abroad") by virtue of Council Regulation (EEC) No. 1408/71 as applied in Swaddling v CAO, ECJ C-90/97 R(IS) 6/99: see the succinct but clearly argued contentions of his welfare rights representative dated 23 July 1999 at pages 43 to 44.

8. The Secretary of State in his submission dated 7 September 2000 at pages 52 to 58 (delayed in accordance with a direction I gave earlier, pending the outcome of a similar case where in the end the claimant's appeal was withdrawn) opposes all of these grounds and suggests that the tribunal's decision was substantially correct, albeit by a process of reasoning which differed from that relied on by the Secretary of State himself in the light of later authorities. 

9. In reply, the claimant's representative re-emphasises her reliance on the points that the claimant should be treated as having retained his status as a "worker" under the EU legislation on 9 November 1998, and should also be treated as resuming habitual residence in this country on that date. Neither side wished to address me further at an oral hearing, and the written material put before me is sufficient in my judgment to enable me to determine the issues of law on the appeal.

10. The principles applicable in determining issues of habitual residence and worker status for the purposes of the "person from abroad" definition in reg. 85(4) of the jobseeker's allowance regulations (the relevant bit of which is in identical terms to that for income support referred to in the earlier authorities relating to that benefit) have been well explored in numerous cases now, and I do not need to rehearse them all again here for the purposes of this decision. It appears to me that the principles now established in both domestic and European Union law when applied to the undisputed facts of this case show clearly that this appeal cannot succeed, for the following reasons.

11. The only relevant question is the claimant's residential and worker or workseeker status on 9 November 1998 when he made his claim for jobseeker's allowance, and on that date alone.

12. On that date, as the tribunal were beyond all doubt correct in holding, under United Kingdom domestic law the claimant had not established himself as an habitual resident of this country, not having spent any appreciable amount of time here since his arrival on 9 November and having only come here previously on a temporary visit for the very limited time and purpose he did in July and August 1998, before returning to complete his university studies in his own country. See Nessa v CAO [1999] 1 WLR 1937, R(IS) 2/00; R(IS) 6/96.

13. Nor, for the same reasons, was the claimant on 9 November 1998 returning to this country to resume a previously established "residence" here, in any more extended sense applicable for the purposes of council regulation 1408/71; even on the assumption that he was within the scope of that regulation ratione personae as an employed or insured person, as to which there is no evidence. Again because of the nature and purpose of the claimant's temporary stay in Liverpool in July and August 1998, and the nature of his family ties and habitual centre of interests in Spain throughout his entire life until then, it is obvious in my judgment that applying the community-wide meaning of "residence" applicable for regulation 1408/71 in accordance with Swaddling, as explained in paras 25 to 30 of the judgment of the ECJ in that case, produces no different result from the domestic law: on 9 November 1998 this claimant had not established such residence in the United Kingdom rather than his state of origin, Spain.

14. Nor on that date was he within any of the categories entitled to protection or exemption from the habitual residence test by para (a) of the definition in JSA reg 85(4) and the EU legislation to which it refers. 

(i) In the first place on 9 November 1998 the claimant was not a "worker" in the primary sense relevant for Article 7 of Regulation 1612/68, since on that date he had not entered the country in order to take up any actual employment. He was instead "a national of a member State who seeks employment in the territory of another member State" - fully entitled to be here in that capacity, but a different category under Article 5 of the regulation: a "workseeker" and not a "worker". 

(ii) Secondly, what is relevant for this purpose is his status as a "worker" or otherwise in the United Kingdom labour market alone: the previous employment he had undertaken in Spain is irrelevant. The status of migrant worker, and consequently the right to equality of treatment with national workers under the Regulation, is acquired only through the occupational activities exercised in the host country: judgment of 26 February 1992 in case C-357/89 Raulin, [1992] ECR 1027, para 17. 

(iii) Thirdly, even if the few weeks' casual and temporary employment the claimant undertook in Liverpool in July/August 1998 counted as "effective and genuine" activities such as to cause him to be regarded at that time as a worker in the UK labour market (as distinct from small-scale activities, marginal and ancillary to his then status as a full-time student here for that purpose), there can be no doubt on the facts that the claimant withdrew from the United Kingdom labour market voluntarily at the end of August or beginning of September, for the purpose of going back to his full time studies in Spain; without there being any connection between the work he had been doing and his studies of the kind that would be needed to maintain continued worker status in the UK for the purposes of regulation 1612/68 despite his physical absence: Raulin paras 11-15, 18, 22. 

(iv) Finally for the sake of completeness, although no specific point has been taken on them, there is in my judgment no hope of any reliance being placed on the three other Community instruments referred to in para (a) of the definition to produce any different result. Council Regulation (EEC) 1251/70 deals with the right of a worker to remain permanently in the territory of a host state where he has worked for some considerable time, which on 9 November 1998 this claimant never had; Directive 68/360 provides for the abolition of restrictions on freedom of movement and residence within the community for workers of member states and their families, but the right of residence conferred by article 4 is conditional on the ability to produce evidence of an actual job, which the claimant did not have on 9 November 1998; and Directive 73/148 which makes similar provision for the residence of community nationals seeking to establish themselves in a host state on a self-employed basis, or to provide services to the public, is plainly inapplicable because the evidence showed the claimant came here to try and obtain a job as a employee, and on 9 November 1998 had not taken any steps to set himself up as self-employed or as a provider of services: compare R(IS) 6/00 para 31.

15. For those reasons the tribunal in this case were right in my judgment in holding that the claimant counted as a "person from abroad" for the purposes of jobseeker's allowance on 9 November 1998. I agree with the Secretary of State's written submission that the tribunal's reasons are less well and fully stated than they might have been but I do not consider on a fair reading that their reference to the lack of "viability" of his living arrangements shows them to have directed themselves improperly to that consideration alone to the exclusion of the other material considerations explained in the authorities, to which they did expressly refer as well as to the EU legislation. I am not in the circumstances prepared to infer that there was any material misdirection in law in the way they approached the questions of his residential and work or workseeker status in either domestic or community law.

16. I accordingly dismiss this appeal.
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