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1. This appeal is brought by the adjudication officer against the decision made by the social security appeal tribunal on 6 November 1997. In accordance with the provisions of section 23(7)(b) of the Social Security Administration Act 1992 I set aside the decision made by the social security appeal tribunal. I substitute my own decision. This is to the effect that the claimant continues to be treated as available to be employed in the week from 31 July 1997 to 6 August 1997. Although this appeal has been brought by the adjudication officer, I have resolved the issue entirely in the claimant's favour. 

2. The claimant was born on 13 November 1976. From 22 August 1996 he claimed and received unemployment benefit, which in due course became transformed into an award of jobseeker's allowance. On 26 February 1997 he entered into a jobseeker's agreement. He placed no restrictions on the days or hours for which he was available for work. There was no problem about his entitlement to the allowance or about his conduct except for the matter with which this appeal is concerned. The relevant benefit week ended on 6 August 1997. 

3. The claimant was taken into police custody in the early hours of 4 August 1997 and was released after about 42 hours. Neither the adjudication officer nor the tribunal nor I have any further information or details. However, for the purposes of my decision I assume that the claimant was not free to leave policy custody until he was actually released. The unfairness of what followed can best be understood by assuming that the claimant was in fact innocent of any wrongdoing and that he was not charged, although he might have been in custody following a lawful arrest. The adjudication officer decided that because the claimant was in policy custody for those two days, he was not available and cannot be treated as available to be employed in the week 31 July 1997 to 6 August 1997. Accordingly, although this was not stated in the decision, he was not entitled to his jobseeker's allowance for that week. The adjudication officer's decision adds the comment that "prior to going in he did not complete a varied jobseeker's agreement". I observe that it is unlikely that police officers about to take a person into custody would agree to wait before so doing while the person about to be taken into custody arranged to agree a variation to his jobseeker's agreement. 

4. Section 1(3) of the Jobseeker's Allowance Act 1995 provides that a jobseeker's allowance is payable in respect of a week. This is subject to exceptions which do not apply in this case. However, on 13 August 1997 the claimant appealed to the social security appeal tribunal and on 6 November 1997 the tribunal decided that the claimant was available for employment throughout the relevant week except on the two days during which he was in police custody. On 9 February 1998 the adjudication officer applied for leave to appeal to the Social Security Commissioner against the decision of the tribunal. On 19 March 1998 the chairman of the tribunal granted leave to appeal. Although I do not accept the basis on which the adjudication officer's case has been argued, either before the tribunal or before the Commissioner, it is clear that there is no provision (other than for the exceptions which do not apply in this case) to award jobseeker's allowance for parts of the week or to find that a claimant was available for employment during part of a week but not during the rest of the week. The claimant is either available for employment during a particular week or he is not so available. Curiously, the tribunal decision notice records "the appeal is refused. However the tribunal have reviewed the adjudication officer's decision and substitute for it...". I would have said that the tribunal allowed rather than refused the appeal, but in any event I set aside its decision as having been made in error of law. Since the basic facts are not in dispute I deem it expedient to substitute my own decision. 

5. Subject to other conditions, which are not in dispute in this case, by virtue of section 1(2)(a) of the Jobseeker's Allowance Act 1995 the claimant is entitled to a jobseeker's allowance if he is available for employment. Relevant provisions of the Jobseeker's Allowance Regulations 1996 are as follows:- 

"5. (4) Where in accordance with regulation 7, 13 or 17 a person is only available for employment at certain times, he is not required to be able to take up employment at a time at which he is not available, but he must be willing and able to take up employment immediately he is available. 
... 
6.-(1) In order to be regarded as available for employment, a person must be willing and able to take up employment of at least 40 hours per week, unless he has restricted his availability in accordance with paragraph (3) or (4) of regulation 13 or paragraph (2) of regulation 17 or two or more of those provisions. 
(2) In order to be regarded as available for employment, a person must be willing and able to take up employment of less than 40 hours per week but not for a greater number of hours per week than the number for which he is available in accordance with paragraph (3) or (4) of regulation 13 or paragraph (2) of regulation 17 or two or more of those provisions. 
... 
7.-(1) Except as provided in regulation 13 and in regulation 17(2), a person may not restrict the total number of hours for which he is available for employment to less than 40 hours in any week. 
(2) A person may restrict the total number of hours for which he is available for employment in any week to 40 hours or more providing 

(a) the times at which he is available to take up employment (his "pattern of availability") are such as to afford him reasonable prospects of securing employment; 
(b) his pattern of availability is recorded in his jobseeker's agreement and any variation in that pattern are recorded in a varied agreement and 
(c) his prospects of securing employment are not reduced considerably by the restriction imposed by his pattern of availability. 

... 13.-(1) In any week a person may restrict his availability for employment in the following ways, if the circumstances set out apply. 
... 
(3) A person may restrict his availability in any way providing the restrictions are reasonable in the light of his physical or mental condition." 

6. It does not seem to be disputed that, in accordance with regulation 5(4) if the claimant were not to be required to be able to take up employment during the two days when he was in police custody, he was willing and able to take up employment immediately he was available. Regulation 6 is also subject to the provisions of parts of regulation 13. The adjudication officer has relied on regulation 7 but, in fact, apart from the period when he was in custody, the claimant has not restricted the total number of hours for which he is available for employment to less than or to more than 40 hours in each week. Regulation 13(3) provides that a person may restrict his availability in any way providing the restrictions are reasonable in the light of his physical or mental condition. Although the adjudication officer assumes that such restrictions must be specified in the jobseeker's agreement it seems to me that in the very particular circumstances of this case, that is not necessary. The claimant's physical condition was such that he was in police custody, presumably was not free either in practical terms or in legal terms to leave, in the circumstances any restriction on his availability was not only reasonable but inevitable, and he is not to be treated as unavailable for work simply because he was in police custody for those two days. 

7. Of course, the claimant has not "restricted" his availability in any way at all, his availability has been restricted by others. However, the wording of the legislation does not seem to distinguish between these two situations. Nevertheless, for the above reasons this appeal by the claimant succeeds. 
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