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1. My decision is that the decision of the social security appeal tribunal dated 9 March 1995 is erroneous in law and is set aside. The decision which I give in its place is that the claimant is not entitled to the addition in her income support assessment of the severe disability premium from 12 October 1989.

2. This is an appeal by the adjudication officer with leave on a question of law against the above mentioned decision of a social security appeal tribunal who upheld a late appeal by the claimant against an adjudication officer's decision refusing the severe disability premium to the claimant from 12 October 1989. The decision of the social security appeal tribunal was based upon the reasoning in a decision of the Court of Appeal in Bate v the Adjudication Officer issued in December 1994. The Chief Adjudication Officer appealed to the House of Lords and the determination of the present appeal was deferred pending the outcome of that appeal. The House of Lords reversed the decision of the Court of Appeal in Bate in May 1996. The claimant's representatives however continued to resist the adjudication officer's present appeal, maintaining that the claimant was entitled to succeed on other grounds. These grounds raised a question of the standing and consequences of a purported tenancy agreement entered into between the Margaret Blackwood Housing Association and the claimant. The claimant was said to be an incapax and had no curator. As the Housing Association appeared to me to have a material interest in the outcome of this case I invited them to consider whether they wished to be represented at a hearing of the appeal. They expressed a desire to do so and I granted leave for such appearance. At the oral hearing of this appeal held before me on 18 March 1998 the adjudication officer was represented by Mr G Liddle, Advocate, instructed by Mrs L Towers, acting in Scotland on behalf of the Department of Social Security. The claimant was represented by a Mr A Cannon, Welfare Rights Officer, Glasgow. The Margaret Blackwood Housing Association was represented by Mr C McKay, Legal and Policy Adviser to "Enable", the Scottish Society for the Mentally Handicapped. I am obliged to the representatives for their assistance in this case.

3. Section 22 of the Social Security Act 1986 (now section 135(5) of the Social Security Contributions and Benefits Act 1992) provides that the applicable amount of income support for a severely disabled person shall include an amount in respect of him (or her) being a severely disabled person. The claimants who are to be treated as being "a severely disabled person" are defined in paragraph 13(2) of schedule 2 to the Income Support (General) Regulations 1987. In the case of a single claimant it is if, and only if, (i) he is in receipt of attendance allowance, or the care component of disability living allowance at the highest or middle rate, (ii) he has no dependants aged 18 or over normally residing with him and (iii) invalid care allowance is not in payment to anyone in respect of caring for him. Condition (ii) was the provision in issue in this case. That provision was amended with effect from 2 December 1994 as mentioned below. The paragraph also provides that a person who would otherwise be a non-dependant in terms of condition (ii) is ignored if in receipt of attendance allowance or disability living allowance. The requirement that there should not be any non-dependants residing with the claimant was made subject to a number of exceptions and exclusions under regulation 3 of the Income Support (General) Regulations which have been frequently amended from time to time since April 1988. The text of those provisions of regulation 3, so far as material and in force from time to time is set out in the appendix to this decision.

4. The claimant is a single woman now aged about 43. At all material times for the purposes of this case she has been in receipt of income support and has also been in receipt of attendance allowance or disability living allowance. She obtained an award of the severe disability premium in her income support for the period from 13 April 1988 to 11 October 1989 in pursuance of an application for review of her benefit to that end and made for that period. The present appeal has arisen from the refusal of the premium after that date. That refusal followed a further application for review of the claimant's benefit and the refusal was based upon the amendment of the exclusions from the category of non-dependant having effect from 9 October 1989.

5. When the case came before the social security appeal tribunal in 1995 their findings of fact included the following:-

"4. The appellant is now aged 40. She has severe learning and in particular communication difficulties. Her understanding is severely impaired. She cannot give directions for the conduct of her own financial or other affairs.

5. No Court has ever appointed anyone as Curator Bonis or Tutor to the appellant.

6. On 5 September 1984 the Margaret Blackwood Housing Association Ltd entered into a purported tenancy agreement with the appellant. The document constituting the agreement was in the papers and is designed "a tenancy agreement missive". We refer to that document for its terms. (Pages 29 and 30 of the papers) This agreement constitutes the appellant "the tenant" of her house and also requires her to occupy the house personally. The document was signed by the appellant's father. After his signature the words are added "for Janet Craig".

7. The appellant has resided in the house covered by the said missive ever since it was concluded.

8. Until 13 August 1990 there resided in the house covered by the said missive in addition to the appellant herself, her father, her mother and her brother who is aged 43. After the said date her mother and brother continued to reside there and still do as does the appellant. On the said date the appellant's father was admitted to residential care. Regrettably he has since died."

6. In the reasons for their decision the tribunal held that the claimant lacked capacity in law to enter a tenancy agreement and that the purported tenancy agreement was void. As her family only derived any right to occupy the home through the claimant the tribunal concluded that they, like the claimant, lacked any legal title to occupy the home and that they were all effectively "squatters". The tribunal concluded, following the reasoning of the Court of Appeal in Bate v the Chief Adjudication Officer above referred to, that there was in the present situation no householder whom anyone else could be described as "normally residing with" for the purposes of the leading words of the definition of non-dependant in regulation 3. The tribunal concluded accordingly that no-one "resided with" anyone else within the meaning of that definition in this particular case. The tribunal were aware that with effect from 2 December 1994 the concept of who normally resided with whom had been expanded by amendment in order to negate for the future the effect of the Court of Appeal's decision in Bate. The tribunal therefore found in the claimant's favour but terminated her entitlement at 1 December 1994.

7. The decision of the House of Lords reversed the Court of Appeal's view that the effect of regulation 3(1) was that a person could only reside with the claimant if the claimant was the householder. Thus in the course of his speech Lord Slynn said:-

"The scheme of the legislation as I see it is that if a claimant has to make arrangements to enable him to deal with his disability (not just to be housed) then the premium is payable, but that if someone is living with him and able to look after him (or who may be assumed to be likely to look after him) then the premium is not payable. I do not see any indication in the regulation that "resides with" is to be given any meaning other than its ordinary meaning. It seems to me to mean no more than that the claimant and the other person live in the same residence or dwelling. ..... Who has the ownership or the tenancy, for the purpose of deciding whether a person resides with the claimant, is irrelevant. ....."

Lord Slynn went on to consider the effect of an exclusion from the category of non-dependant which was available up to 9 October 1989 being, in terms of regulation 3(2)(c), a person who "jointly occupies the claimant's dwelling". That expression had been held by a Commissioner in decision CIS/180/1989 not to have a technical meaning so that persons who normally resided together jointly occupied the premises. That interpretation had been rejected by the Court of Appeal in Fulwood v Chesterfield BC in which it had been held that the expression "jointly occupies" was a technical expression and denoted a legal relationship. Lord Slynn noted that Fulwood was a housing benefit case but nevertheless concluded that the same expression in the Income Support (General) Regulations involved a legal relationship and not merely factual co-residence.

8. In that situation Mr Cannon for the claimant accepted that I was bound by the decision of the House of Lords on the meaning of "resides with" to hold the decision of the social security appeal tribunal in the present case to have been given in error of law and that that decision necessarily fell to be set aside. He nevertheless sought to support the claimant's continuing entitlement to the premium after 11 October 1989 on a broad spectrum of arguments. Mr Cannon in the first place indicated that he still wished to argue that the result of the claimant's having been found entitled to the premium up to 11 October 1989 under the applicable provisions of regulation 3(2) was that the continuation of that right was protected by section 16(1)(c) of the Interpretation Act 1978 notwithstanding subsequent changes by amendment to regulation 3. That argument was considered but rejected in decisions CSIS/28 and 40/92, the decisions of a Tribunal of Commissioners. See paragraphs 35 and 36 of the Appendix to those decisions. No further argument was presented upon that point by Mr Cannon and I reject it. I am of course bound by the decision of the Tribunal of Commissioners with which I am in any event in full agreement.

9. In what appeared to be a variation of that submission Mr Cannon suggested that changes in the law which supervened after an entitlement had been acquired would not constitute a "relevant change of circumstances" warranting a review under section 25(2) of the Social Security Administration Act 1992. No authority was cited for Mr Cannon's proposition but in any event the history of the case summarised in paragraph 4 shows that the decision under appeal was a refusal of a second application for review of the claimant's income support and did not proceed on the basis of the occurrence of relevant change of circumstances. Nor was the case an appeal against the previous award for the period to 11 October 1989. It follows that the application now under consideration must be dealt with in accordance with the amendments to regulation 3 which have been made with effect from 9 October 1989. It follows that the application now under consideration must be dealt with in accordance with the amendments to regulation 3 which have been made with effect from 9 October 1989 and thereafter from time to time. In addition the proposition that persons residing together were to be regarded as "jointly occupying" the premises for that purposes of regulation 3(2)(c) was expressly rejected by the House of Lords in Bate as referred to above, and cannot be invoked in relation to that expression as it appears in the amended versions of regulation 3(2)(c) applicable in the period now under consideration.

10. Mr Cannon's further contentions, as I understood them, were that in the situation of what was conceded to be a void tenancy the claimant and her family should be regarded as jointly occupying the dwelling and as being jointly liable, under the doctrine of recompense, to the housing association. Alternatively, if their liability was not joint, there was a separate liability to the association by the incapax claimant on the one hand and the three members of the family on the other. In that event those members' residence could be disregarded because of that separate liability in terms of regulation 3(4). As a further alternative he submitted that if only the claimant was liable in recompense to the housing association the claimant's family would be under a corresponding liability in recompense to her for the purposes of regulation 3(2)(d), and furthermore that such liability would be "on a commercial basis" so as to meet that additional requirement of regulation 3(2)(d) as amended with effect from 1 October 1990. Finally he submitted that if the claimant was able to establish entitlement to the premium in the week preceding 21 October 1991 she would continue to qualify notwithstanding the "close relative" provision introduced into regulation 3 with effect from 11 November 1991. In this connection he relied upon the saving provision contained in regulation 4 of the Income Support (General) Amendment No 6 Regulations 1991 (SI 1991 No 2334). In terms of that regulation the "relevant amendment", being the amendment to regulation 3 relating to close relatives, was not to have effect in relation to claimants who satisfied the qualifying conditions in the week preceding 21 October 1991.

11. Mr McKay on behalf of the Margaret Blackwood Housing Association accepted that the purported lease was necessarily void because of the incapacity of the claimant. He submitted that in that situation the family were occupying the dwelling without any intention of donation on the part of the housing association who would be entitled to reasonable recompense. He submitted that the liability in that event would rest upon the claimant rather than the family. He understood that the payment stipulated for as rent had been paid out of housing benefit paid to the claimant. He stressed that it was the invariable policy of the housing association not to grant any security of tenure to the family of a disabled person and upon that basis and in the absence of any evidence of an alternative arrangement he considered it unlikely that any contractual arrangement with the family could be inferred. He submitted that the housing association were happy to have the family there, contingent always on the claimant remaining. There could he said be a possible intent on the part of the association to confer that benefit on the family without charge.

12. Mr Liddle for the adjudication officer vigorously disputed the possible existence of a right of recompense in the housing association. They had suffered no loss. The anticipated payment under the void lease had been made. He further submitted there was no question of "joint occupation" by the claimant and her family in the circumstances of this case, given the technical meaning of that expression upheld in Bate. Looking to the accepted policy of the housing association the only person intended to be in "occupation" of the dwelling was the claimant. There was, he said, no evidence of agreement. If some sort of permission by the housing association based on the giving of possession and the payment of the "rent" was to be inferred it would be in favour of the claimant only. Accordingly no question of joint liability to the housing association could in his submission arise. Dealing with Mr Cannon's alternative case he submitted that if there was any question of a liability by the claimant to the housing association and some form of liability by the family to the claimant, no basis whatsoever for the latter liability had been established, still less that any such liability was on a commercial basis. He also submitted that the technical meaning of "jointly occupies" upheld by the House of Lords in Bate precluded any question of the claimant continuing to qualify in virtue of the previous award.

13. There is of course no doubt that I must follow the decision of the House of Lords in Bate and accordingly hold the decision of the social security appeal tribunal to have been given under error of law and set that decision aside. As to the matter of disposal of the appeal Mr Cannon was unable to show that further evidence of relevance could be obtained to assist his case. He did state that for a period or periods one or other members of the claimant's family had made up a shortfall in the rental payment otherwise met by housing benefit but he confirmed that this was prior to 1989. When I enquired whether there was any question of the evidence of an arrangement between the housing association and the family Mr Cannon made it clear that this was not suggested. This appears consistent with answers given by the claimant's mother as her appointee in 1994 at pp 20/21 of the appeal papers which also negate any question of payments by the mother or brother to the claimant or any sharing of the "rent".

14. In view of the absence of any definite prospect of further evidence of relevance to this case it is appropriate for me to exercise the power to substitute my decision for that of the tribunal. It is common ground that the purported lease signed by the claimant's father on behalf of the claimant was void since the claimant was clearly an incapax and had no curator bonis. See Gall v Bird (1885) 17D 1027. The claimant was of course an adult at the time and it is unnecessary to consider the less certain position of purported contracts by pupils which, if beneficial to them, were at least at one time regarded as enforceable by but not against them - Gloag on Contract 2nd Ed p 77. Any appointeeship which the claimant's father may have held in 1984 would purely be of effect for social security benefit purposes. Although the lease was void, occupation or at least possession was given and taken and the sum which had been stipulated as rent was paid. It is clear that the housing association had a policy against giving any tenancy to the family of a client such as the claimant and the attitude was that the presence of the family was both welcome and desired by the association but only so long as the claimant was present. There is no evidence of any alternative agreement or arrangement being made between the housing association and the family. The claimant's father, mother and brother resided in the dwelling until 13 August 1990 when the claimant's father left on being admitted to residential care elsewhere. Thereafter the claimant's mother and brother continued to live with the claimant. A payment equivalent to that stipulated in the void tenancy documents appears to have been regularly paid out of housing benefit paid to the claimant, who for that purpose was presumably treated as tenant by the local authority. There is no evidence of any internal family arrangement regarding the basis of their residence in the dwelling. According to Mr Cannon, for a period or periods prior to 1989 one or other of the members of the family made up a shortfall in the rental payment which may have been related to the presence of a non-dependant under housing benefit provisions.

15. Prima facie the normal residence with the claimant of her family in the dwelling resulted in her exclusion from entitlement to the severe disability premium under paragraph 13(2) of Schedule 2 to the Income Support (General) Regulations unless such residence could be discounted under the variously worded exceptions contained in regulation 3(2) of those Regulations. The critical issue in the case is to determine what legal relationships or obligations might properly be inferred in the light of the circumstances of this case.

16. It is appropriate first to examine the position in relation to the housing association given that the purported tenancy agreement was void. There is no evidence of any substituted actual arrangement and the implication must be that the true position in law was not appreciated by the housing association or, if it was, that they were content to abide by whatever consequences the law would imply. Suggestions were made to me in argument of a possible form of licence or permission for possession by the claimant and/or her family in return for the payment stipulated. However that in my judgment implies some mutuality which would appear to be prevented by the claimant's incapacity and the housing association's own policy which was hostile to the suggestion of any possible arrangement with the family, bearing in mind the dangers of any such arrangement being construed as affording some security of tenure in favour of the family. There was certainly no evidence of any actual arrangement and nothing appears to have altered when the claimant's father departed in August 1990.

17. If the possibility of contractual obligations is eliminated there remains the possibility of an obligation in recompense. I was referred to paragraph 4.25 of Stewart on the Law of Restitution in Scotland in which the author observed:-

"Occupation of premises is a benefit and it is usually the case that an owner can make money from his land. The Scots Courts for a long time had no difficulty in finding that someone who lived on land had been enriched. In Earl of Fife v Samuel Wilson, possession on the basis of a lease which was later found not to exist was sufficient to allow the Court to hold the possessor liable in an amount equal to the amount under the putative lease."

The report of Earl of Fife v Samuel Wilson [1864] 3M323 is exceedingly brief and although the rubric refers specifically to recompense the Lord Ordinary does not appear to have found it necessary to give express consideration to the requisites for the application of the doctrine of recompense.

18. I do not propose to re-examine the doctrine of recompense which was dealt with in paragraphs 16 to 20 and 25 to 28 of the appendix to decisions CSIS/28 and 40/92. The aspect of recompense of particular significance in those decisions was of course the alimentary application of the doctrine arising in connection with the maintenance of an adult incapax claimant. In the present case the application suggested relates first to recompense said to be owed to the housing association arising from occupation of heritage. It is clear that in all cases of recompense there are necessary elements in the form of loss by one party, gain by another and the absence of an intention to donate the benefit. I note that error has been important in some cases also and that recompense is of course an equitable remedy. In the present case possession was undoubtedly given to the claimant and her family under the void tenancy agreement. The intention, although frustrated, was clearly to confer a right upon the claimant and not her family whom the housing association would only wish to be resident so long as the claimant was. There was clearly no intention to donate the benefit to the claimant as any such intention is contradicted by the purported provision for payment of rent. No doubt the availability of housing benefit was anticipated. Residence in the dwelling by the claimant together with the changing members of her family followed and has continued as mentioned above. The amount which had been stipulated as rent has been paid. The attitude of the housing benefit authority to the claimant has not been confirmed but cannot in my view affect the decision to be reached upon the relationship between the housing association and the claimant.

19. I do not accept Mr Liddle's submission that there could be no question of recompense in the present case because, as a result of the payment of the "rent", no loss had been suffered by the housing association. It is in my judgment at least arguable that, if challenged, the liability to make these payments could be supported by the housing association on the basis of their right to recompense. No doubt that might be said to be an empty obligation in the view of the regular payments, but those payments could equally be regarded as recognition of a continuing obligation so that if for instance a curator appointed to the claimant were to dispute the liability and seek repetition of the payments he could be met by a defence based on the obligation of recompense.

20. The next question is to consider whether it could be argued that the obligation in recompense was one incurred by all of the family present at any time. In favour of that possibility it can be said that all in a sense benefited from the position. However the circumstances under which the residence arose appear to me strongly to militate against that possibility. Thus the clear intent of the housing association when giving possession was to confer rights and liabilities upon the claimant alone, in a situation where they were not willing to recognise such rights and liabilities in the family as a whole or any particular member other than the claimant. Indeed as Mr McKay suggested the association might well be held to have been willing to confer the benefit of possession on the members of the claimant's family free of charge, recognising their services to the claimant, and it might be inequitable to construe a liability upon the family members in a situation where the lease was void through no fault of theirs. I have come to the conclusion on the balance of probability that any liability in recompense to the housing association would require to be regarded as a liability of the claimant alone and that any joint liability by the family could not be upheld.

21. The consequences which flow from this conclusion are first that the claimant's family cannot be regarded as persons who "jointly occupied" the claimant's dwelling and were "liable with the claimant ..... to make payments in respect of [their] occupation of the dwelling" for the purposes of regulation 3(2)(c) applicable from 9 October 1989. There is the absence of any legal relationship such as would support the concept of joint occupation and the corollary of a joint liability is also missing. The second consequence is that a separate liability by the members of the family to the housing association could not be sustained for the purposes of regulation 3(4).

22. The claimant has of course contended in the alternative that the members of the family incurred a liability to the claimant in recompense which, if sustained, might bring them within the scope of regulation 3(2)(d) as persons "liable to make payments to the claimant in respect of [their] occupation of the dwelling." This suggested liability is the obverse of the potential liability arising from the maintenance of a disabled claimant which was discussed in decisions CSIB/28 and 4/92. It appears to me to be an inconceivable proposition. Presumably the claimant is being looked upon as quasi householder and it is suggested that she suffers a loss by way of a partial loss of housing benefit if for the purposes of that benefit other non-dependants are regarded as residing in the home. There is however no evidence regarding such loss in the period which is material for the purposes of this appeal. In any event, looking at the situation realistically the presence of the claimant's family has been obviously necessary for the claimant's own care and maintenance and even in the absence of any evidence it is plain that her gain must have greatly exceeded any loss. I regard it as impossible to hold that a relevant liability in recompense by the family to the claimant can be established. It necessarily follows that there could be no question of establishing a liability to make payments "on a commercial basis" for the purposes of regulation 3(2)(d) applicable with effect from 1 October 1990. In consequence the claimant could not establish an entitlement to the premium in the week preceding 21 October 1991 so as to take benefit from the saving provision of regulation 4 of the Income Support (General Amendment No 6) Regulations 1991 above referred to.

23. My conclusion accordingly is that the claimant cannot be held entitled to the severe disability premium in the period from 12 October 1989. At a late stage of the hearing I was informed by Mr Cannon that the claimant had been re-awarded the severe disability premium after several years although that award had since been terminated. The ground of qualification was not disclosed but any such award must have proceeded upon the basis of an adjudication officer's decision. The continuing effect of my substituted decision set forth in paragraph 1 above after the date of the adjudication officer's decision will depend upon the validity or otherwise of the latter's decision which may be affected by the provisions of section 29 of the Social Security Administration Act 1992.

24. The appeal of the adjudication officer is upheld.

(Signed)

J. G. Mitchell QC
Commissioner 
27 April 1998

 

The provisions of regulation 3 of the Income Support (General) Regulations 1987, as amended and in force from time to time over the material period are, so far as material in this case, as follows:-

1. From 11 April 1988:-

"Definition of non-dependant -

3. - (1) In these Regulations, "non-dependant" means any person except someone to whom paragraph (2) applies, who normally resides with a claimant.

(2) This paragraph applies to -

..........

(c) a person who jointly occupies the claimant's dwelling;

.........."

2. From 10 April 1989 -

"Definition of non-dependant -

3. - (1) In these Regulations, "non-dependant" means any person, except someone to whom paragraph (2) applies, who normally resides with a claimant.

(2) ..........

......................

(4) For the purposes of this regulation a person resides with another only if they share any accommodation except a bathroom, a lavatory or a communal area but not if each person is separately liable to make payments in respect of his occupation of the dwelling to the landlord.

........................................."

3. From 9 October 1989:-

"Definition of non-dependant:-

3. - (1) In these regulations, "non-dependant" means any person, except someone to whom paragraph (2) applies, who normally resides with a claimant.

(2) This paragraph applies to:-

.........................

(c) a person who jointly occupies the claimant's dwelling and either is a co-owner of that dwelling with the claimant ..... (whether or not there are other co-owners) or is liable with the claimant ..... to make payments in respect of his occupation of the dwelling;

(d) any person who is liable to make payments to the claimant ..... or to whom or to whose partner the claimant ..... is liable to make payments in respect of his occupation of the dwelling;

.................

(4) For the purposes of this regulation a person resides with another only if they share any accommodation except a bathroom, a lavatory or a communal area but not if each person is separately liable to make payments in respect of his occupation of the dwelling to the landlord."

4. From 1 October 1990:-

"Definition of non-dependant -

3. - (1) In these regulations, "non-dependant" means any person, except someone to whom paragraph (2) applies, who normally resides with a claimant.

(2) This paragraph applies to:-

(c) a person who jointly occupies the claimant's dwelling and either is a co-owner of that dwelling with the claimant ..... (whether or not there are other co-owners) or is liable with the claimant ..... to make payments in respect of his occupation of the dwelling;

(d) any person who is liable to make payments on a commercial basis to the claimant ..... in respect of the occupation of the dwelling;

...............................

(4) For the purposes of this regulation a person resides with another only if they share any accommodation except a bathroom, a lavatory or a communal area but not if each person is separately liable to make payments in respect of his occupation of the dwelling to the landlord.

................................."

5. From 11 November 1991:-

"Definition of non-dependant -

3. - (1) In these regulations, "non-dependant" means any person, except someone to whom paragraph (2), (2A) or (2B) applies, who normally resides with a claimant.

(2) ...........................

(2A) This paragraph applies to a person, other than a close relative of the claimant:-

(a) who is liable to make payments on a commercial basis to the claimant ..... in respect of his occupation of the claimant's dwelling;

...............................

(2B) Subject to paragraph (2C), this paragraph applies to -

(a) a person who jointly occupies the claimant's dwelling and who is either -

(i) a co-owner of that dwelling with the claimant ..... or

(ii) jointly liable with the claimant ..... to make payments to a landlord in respect of his occupation of that dwelling;

..........................

(2C) Where a person is a close relative of the claimant ..... paragraph (2B) shall apply to him only if the claimant's ..... co-ownership, or joint liability to make payments to a landlord in respect of his occupation of the dwelling arose either before 11 April 1988, or, if later, on or before the date upon which the claimant ..... first occupied the dwelling in question.

..............................

(4) For the purposes of this regulation a person resides with another only if they share any accommodation except a bathroom, a lavatory or a communal area but not if each person is separately liable to make payments in respect of his occupation of the dwelling to the landlord.

.............................."

