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SOCIAL SECURITY ADMINISTRATION ACT 1992 
APPEAL TO THE COMMISSIONER FROM A DECISION OF A SOCIAL SECURITY APPEAL TRIBUNAL UPON A QUESTION OF LAW 
DECISION OF SOCIAL SECURITY COMMISSIONER 
Name: 
Social Security Appeal Tribunal: Glasgow South 

Case No: 
[ORAL HEARING] 
1. My decision is that the decision of the social security appeal tribunal dated 18 November 1991 is erroneous in law and is set aside. The claimant's case is referred to another tribunal for reconsideration. 

2. This is an appeal by the claimant with leave on a question of law against the above mentioned tribunal decision of 18 November 1991. The appeal was dealt with at an oral hearing held before me at which the claimant, who did not attend, was represented by Mr McKeown,               ,             Regional Council, and the adjudication officer was represented by Mrs Ferguson, acting as Solicitor in Scotland on behalf of the Department of Social Security. I am obliged to the representatives for their submissions. 

3. In this case the claimant made a claim for income support on 7 March 1991. He was at the time registered sick and was in receipt of sickness benefit. He asked for his claim to be backdated to 29 October 1990. On 29 April 1991 an adjudication officer decided that the claimant was entitled to income support from 7 March 1991 but was not entitled for the period from 29 October 1990 to 6 March 1991 because he had not shown that there was good cause throughout that period for his failure to claim benefit before 7 March 1991. The claimant appealed to a social security appeal tribunal. 

4. The claimant's case on appeal was, in brief, that his main concern in claiming benefit was to cover his housing costs while he was on sickness benefit. He maintained that in the relevant period he had held a mistaken belief, reasonably held, that he could not claim income support for this purpose whilst on sickness benefit. The adjudication officer pointed out that on a previous occasion in February 1988 when the claimant was again on sickness benefit he had claimed supplementary benefit in order to get his "rent" paid. The claimant explained that on the second occasion he specifically asked an officer of the Department of Social Security what to do to claim his housing costs and was advised to claim housing benefit, which he did. He was however in a co-ownership scheme and after some 3½ months he was advised that he was not eligible for housing benefit. He then consulted the Department of Social Security again and was advised to claim income support, which he duly did. 

5. The tribunal on 18 November 1991 unanimously refused the claimant's appeal and upheld the decision of the adjudication officer. The tribunal's reasons for their decision were stated in the following terms:- 

"The tribunal considered Mr McKeown's argument that the appellant acted on "a mistaken belief reasonably held" (R(P) 1/79). They accept that he did receive the wrong information from the person who handled his Sickness Benefit claim. However, the appellant impressed the tribunal as an intelligent and articulate person, and that fact, together with the knowledge that he had been in exactly the same position in 1988 has influenced the decision made today." 

6. In terms of regulation 19 of the Social Security (Claims and Payments ) Regulations the prescribed time for claiming any benefit is as specified in column (2) of Schedule 4 to those regulations. In terms of paragraph 6 of Schedule 4 the prescribed time for claiming income support is the first day of the period in respect of which the claim is made. Regulation 19(2) and (3) of the regulations provided, at the material time, as follows:- 

"19.-(2) Where the claimant proves that there was good cause, throughout the period from expiry of the prescribed time for making the claim, for the failure to claim a benefit specified in column (1) of Schedule 4 before the date on which the claim was made the prescribed time shall, subject to section 165A of the Social Security Act 1975 (12 months limit on entitlement before the date of claim) and paragraph 4, be extended to the date on which the claim is made. 

(3) Where a claim is made for any benefit specified in column (1) of Schedule 4 and the Secretary of State certifies that to do so would be consistent with the proper administration of the Social Security Acts, the prescribed time shall be extended - 
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(3) Where a claim is made for any benefit specified in column (1) of Schedule 4 and the Secretary of State certifies that to do so would be consistent with the proper administration of the Social Security Acts, the prescribed time shall be extended - 

(a) .....[inapplicable] ... to one month, .." 

7. The adjudication officer, whose written submission on this appeal was accepted by Mrs Ferguson, supported the claimant's appeal on the ground that the tribunal had failed to make adequate findings and give adequate reasons for their decision in dealing with the claimant's case that he had good cause for the delay in claiming income support due to a mistaken belief reasonably held by him. Paragraphs 7 and 8 of the written submission dated 2 July 1992 are in the following terms:- 

"7. In decision R(P) 1/79 the Commissioner held that ignorance of own's rights may be good cause if a consideration of all the facts leads to a conclusion that the ignorance was reasonable. The Commissioner further held that failure to make enquiries will not of itself defeat a plea of good cause if the claimant can show that he could not reasonably have been expected to have been aware of his rights or that his failure was due to a mistaken belief reasonably held. 

'8. In decision R(G) 4/68 the Commissioner noted that - 

"It has frequently been held that a claimant who is misled by information issued by the Ministry has proved good cause for delay in claiming". 

8. I agree with the adjudication officer's submission. The reasons which were given by the tribunal for their decision show that they in effect accepted that the claimant acted, or failed to act under a mistaken belief. It would appear that they considered that that mistaken belief was not "reasonably held" because the claimant was intelligent and had been in a similar position before under the supplementary benefits scheme in 1988. In my judgment however that was, particularly in the light of R(G)4/68 a quite inadequate basis for rejecting the reasonableness of holding a mistaken belief which was based upon information given by an officer of the Department in response to a specific enquiry. The decision of the tribunal is therefore erroneous in law in this respect. 

9. A further point arises in this appeal which was in fact the main issue at the hearing before me, namely the effect of regulation 19(3) of the Claims and Payments Regulations quoted above. It was submitted by Mrs Ferguson on behalf of the adjudication officer that whenever a question arises regarding a claim made outwith the time prescribed in Schedule 4 of those regulations the Secretary of State must consider whether an extension of time is appropriate under regulation 19(3) and that he should do so prior to the adjudication officer's consideration of the claim. I accept both branches of that submission. Logically such action by the Secretary of State (acting through his authorised representative) should precede any consideration of extension of time for good cause under regulation 19(2), despite the order in which the provisions are set out. His action may result in the claim being treated as timeously made in which case no question of good cause will arise. Alternatively it will fix the date from which any question of good cause will require to be established for the purposes of regulation 19(2). (I am aware that further special provisions now exist in regulation 19(2)A of those regulations which were not in force at the time relevant to this case.) 

10. The claimant's representative complained in an unsuccessful set aside application after the tribunal decision that there was no evidence that the Secretary of State had ever considered the exercise of his discretionary powers under regulation 19(3). Before me Mr McKeown went further and submitted that the evidence indicated that the adjudication officer had purported to exercise that power. Mrs Ferguson submitted that there was no evidence to suggest that the provision had not been considered by the Secretary of State. Reference was made to a stamped docket on the claimant's claim form produced in response to a Nominated Officer's direction. This was said to be the normal method by which the Secretary of State registered his consideration of regulation 19 (3). The docket is in the following terms: - 

"Claim treated as made on 7/3/91. 

Claims and Payments Regs 19(3)." 

Mrs Ferguson's brave submission is contrary to all of the available evidence. The adjudication officer in his submission to the tribunal quoted the provisions of regulation 19 including regulation 19(3) and stated:- 

"6.8 The adjudication officer also considered sub-paragraphs (3) of regulation 19 which provide other circumstances in which a claim shall be backdated, but decided that none of these conditions were satisfied." 

Furthermore when the claimant made his unsuccessful set aside application the adjudication officer submitted the following comments:- 

"The adjudication officer on consideration of the claim determined that the claim for income support should be treated as made on 7/3/91 having had regard to the provisions of the Social Security (Claims and Payments) Regulations in particular regulation 19(3) of these regulations. The customer's application form was annotated thus." 

11. The natural inference to be drawn from the foregoing statements is that the adjudication officer usurped the functions of the Secretary of State in this case. If the possible application of regulation 19(3) had not been considered on behalf of the Secretary of State that question ought to have been referred by the adjudication officer to the Secretary of State for such consideration. The anonymous nature of the docket on the claim form also appears unsatisfactory, as does the wording of regulation 6 (3) of the Claims and Payments Regulations which, so far as material, provides:- 

"... where the time for claiming is extended under regulation 19 the claim shall be treated as made on the first day of the period in respect of which the claim is, by reason of the operation of that regulation, timeously made." 

That provision gives no recognition to the separate extension functions provided for in regulation 19. I appreciate that there is an element of artificiality in the segregation of functions between persons acting as adjudication officers and those authorised to act on behalf of the Secretary of State. Nevertheless there is a clear division of functions between them in relation to a large number of questions including those arising in connection with claims for benefit and so long as the division of jurisdiction is maintained it must in my judgment be properly observed. 

12. The tribunal in the present case overlooked the evidence indicating that the adjudication officer had claimed to exercise the function of the Secretary of State and this must be regarded as a further error of law. 

13. For the foregoing reasons the decision of the tribunal is erroneous in law and is set aside. The claimant's case must be referred to a new tribunal for reconsideration. In that reconsideration the new tribunal will of course have regard to the observations on good cause made above. Prior to the rehearing however I direct the adjudication officer to refer to the Secretary of State the question of the exercise of the discretionary provision contained in regulation 19(3). 

14. The appeal of the claimant is allowed. 

(signed) J G Mitchell 

Commissioner
Date: 29 March 1993 

