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1. My decision is that the decision of the social security appeal tribunal dated 8 March 1995 is erroneous in law and is set aside. The decision which I give in its place is as follows. The adjudication officer's decision awarding income support to the claimant which was in force at the end of January 1993 falls to be revised on review on the ground of a relevant change of circumstances having effect from 1 February 1993. From that date the claimant was residing in a residential care home and entitled to income support under the provisions of regulation 19(1)(a) of and Schedule 4 to the Income Support (General) Regulations 1987. As such, the claimant further had preserved rights to benefit as from 1 April 1993 in terms of regulation 19(1ZB)(a)(i) of the Income Support General Regulations, as amended.

 

2. This is an appeal by the adjudication officer with leave on a question of law against the decision of a social security appeal tribunal held in Aberdeen on 8 March 1995. The issue in the case is as to the relevant provisions governing the claimant's entitlement to income support consequent upon her transfer from local authority residential accommodation at 25 Westfield Terrace, Aberdeen to a small residential unit run by Cornerstone Community Care ("Cornerstone") at 74 Stevenson Court, Aberdeen, on 1 February 1993, and in particular whether the claimant fell to be treated from that date as a person living in a "residential care home" in terms of regulation 19 of the Income Support (General) Regulations 1987 (the "Income Support Regulations) or as a person in "residential accommodation" within the meaning of regulation 21(3) for the purposes of paragraph 13 of Schedule 7 to those regulations. The point is of major significance because of amendments to the income support scheme introduced with effect from 1 April 1993 under the new community care arrangements consequent upon the coming into force of provisions of the National Health Service and Community Care Act 1990, whereby the main financial responsibility for persons entering, but not already in, a residential care home or nursing home was transferred from the Department of Social Security to the local authority having responsibility for social work in the area. The present case is one of a number of similar cases arising in Grampian Region and I understand is to be treated as a test case.

 

3. The appeal was dealt with at an oral hearing held before me on 14 February and 15 April 1996 at which the adjudication officer was represented by Mr W Neilson on behalf of the Solicitor acting in Scotland for the Department of Social Security. The claimant was represented by Mary Murphy, Co-ordinator, Grampian Welfare Rights. The claimant did not attend the hearing. I am obliged to the representatives for their submissions.

 

4. The claimant, who was born on 27 January 1955, suffers from epilepsy and a degree of mental handicap. She lived in family until April 1986 when she entered a local authority residential hostel at 25 Westfield Terrace, Aberdeen. During her period in that hostel the claimant made some progress towards independent living. She had originally had an appointee for benefit purposes but that appointment was terminated on 6 July 1990. The claimant made some further progress towards independent living and, along with certain other residents similarly placed, began to express a desire for grater independence and privacy in a small residential unit. The local authority had no such suitable accommodation.

 

5. Cornerstone is a charitable body founded in 1980. According to a "Mission Statement" dated 29 September 1992 (page 212 of the appeal papers) Cornerstone "aims to provide a quality supportive service to people with learning disabilities and other groups to enable them to live in the community". Their service enables individuals, among other things, to: "achieve greater independence and self-determination" and "enjoy personal privacy". Cornerstone promotes the achievement of these aims by: "providing a range of housing options; recruiting skilled and committed staff; working in partnership with staff and service users, etc". The claimant's particular address at 74 Stevenson Court was one of several premises registered in terms of section 62 of the Social Work (Scotland) Act 1968 on 24 November 1992 as residential accommodation providing personal care or support for up to 6 people with a mental handicap. Needs for and vacancies and placements in accommodation such as Stevenson Court were considered by a local Resource Group at which the local authority and several voluntary associations including Cornerstone were represented.

 

6. The accommodation made available by Cornerstone at Stevenson Court took the form of a small scale residential unit in which individual residents, who occupied under an occupancy agreement with Cornerstone, had the privacy of their own room together with an opportunity to participate in cooking and household chores as well as a range of outside activities. The unsuitability of the claimant's existing accommodation at Westfield Terrace and the claimant's dissatisfaction with it were acknowledged by the local authority's social workers who were aware of the availability of suitable places in Cornerstone's small residential units at Stevenson Court. The possibility of the claimant opting to transfer to Stevenson Court was discussed at length with the claimant who finally decided to do so. As the tribunal found, the transfer took place on 1 February 1993. It is perhaps worth interpolating that the change has been an unqualified success from the claimant's point of view.

 

7. At the end of January 1993 the claimant made a claim for income support on the basis of her transfer to Stevenson Court. She was however already in receipt of income support and the claim was thus actually an application for review and revisal of the current decision awarding her income support. An adjudication officer decided that the claimant should be regarded as continuing to be in residential accommodation and, it is said, refused to revise the award of income support, although his actual decision as reproduced on form AT2 repeated the existing award of income support with effect from 28 January 1993. The claimant appealed to a social security appeal tribunal. The tribunal unanimously upheld the claimant's appeal upon the basis that the claimant had moved into a residential care home at the beginning of February 1993 and, as she was so living on 31 Mach 1993, had preserved rights to benefit under regulation 19.

 

8. In terms of the Social Security Contributions and Benefits Act 1992 in general a person is entitled to income support if he or she is over the age of 18 and either has no income or his or her income does not exceed the applicable amount (section 124(1)). A claimant's weekly applicable amount is determined in accordance with Part IV of the Income Support Regulations. There is a marked distinction between the applicable amount for persons in "residential accommodation" on the one hand and persons living in a "residential care or nursing home" on the other. As in force at 1 February 1993 regulation 19 of the Income Support Regulations contained the following material provisions:-

 

"19- (1) Subject to regulation 22[inapplicable] where -

(a) the claimant lives in a residential care or nursing home; or

(b) [inapplicable]

His weekly applicable amount shall, except in a case to which regulation 21 (applicable amounts in special cases) or Part II of Schedule 4 [inapplicable] applies, be calculated in accordance with Part I of that Schedule.

(3) In this regulation and Schedule 4 -

. . .

"residential care home" means an establishment

. . .

(e) in Scotland, which is a home registered under section 61 [sic] of the Social Work (Scotland) Act 1968 or ..." 

 

9. Regulation 19, as in force with effect from 1 April 1993, provided materially as follows:-

 

"19 - (1) Subject to regulation 22 [inapplicable] where a claimant has a preserved right and either -

(a) lives in a residential care or nursing home; or

. .

his weekly appliable amount shall, except in a case to which regulation 21 (applicable amounts in special cases) or Part II of Schedule 4 [inapplicable] applies, be calculated in accordance with Part I of that Schedule.

. .

(1ZB) In this regulation a person has a preserved right, subject to [inapplicable] where -

(a) on 31 March 1993, he was living in a residential care home or a nursing home, and -

(i) was entitled to income support for the benefit week in which that day fell and his applicable amount was calculated in accordance with Part I of Schedule 4; or

. . ."

 

10. Regulation 21 so far as in force at 1 February 1993 and so far a material provided as follows:-

 

"21 - (1) Subject to [inapplicable], in the case of a person to whom any paragraph in column (1) of Schedule 7 applies (applicable amounts in special cases), the amount included in the claimant's weekly amount in respect of him shall be the amount prescribed in the corresponding paragraph in column (2) of that Schedule . . .

(3) In Schedule 7 -

"residential accommodation" means, subject to [inapplicable], accommodation for a person whose stay in the accommodation has become other than temporary which is accommodation provided -

(a) under sections 21 to 24 and 26 of the National Assistance Act 1948 (provision of accommodation); or

(b) in Scotland . . . under section 59 of the Social Work (Scotland) Act 1968 (provision of residential and other establishments) other than in premises which are registered under section 61 of that Act (registration) and which are used for the rehabilitation of alcoholics or drug addicts; or ...

. . .

(3A) Where on or after 12 August 1991 a person is in, or only temporarily absent from, residential accommodation within the meaning of paragraph (3) and that accommodation subsequently becomes a residential car home within the meaning of regulation 19 (applicable amounts for persons in residential care and nursing homes) that person shall continue to be treated as being residential accommodation within the meaning of paragraph (3) if, and for so long as, he remains in the same accommodation and the local authority is under a duty to provide or make arrangements for providing accommodation for that person.

(4) [inapplicable]

. . ."

 

11. With effect from 1 April 1993 the definition of "residential accommodation" in regulation 21 was altered to read:-

 

" "Residential accommodation" means, subject to the following provisions of this regulation, accommodation provided by a local authority in a home owned or managed by that or another authority -

. . . 

(b) In Scotland, under section 13B [inapplicable] or 49 of the Social Work (Scotland) Act 1968 . . .

where the accommodation is provided for a person whose stay in that accommodation has become other than temporary."

 

12. As at both 1 February and 1 April 1993 section 12(1) of the Social Work (Scotland) Act 1968 provided materially as follows:-

 

"12. - (1) It shall be the duty of every local authority to promote social welfare by making available advice, guidance and assistance on such a scale as may be appropriate for their area, and in that behalf to make arrangements and to provide or secure the provision of such facilities (including the provision or arranging for the provision of residential and other establishments) as they may consider suitable and adequate . . ."

 

As at the same dates section 59 provided materially as follows:-

 

"59. - (1) It shall be the duty of a local authority to provide and maintain such residential and other establishments as may be required for their functions under this Act, or arrange for the provision of such establishments.

(2) For the purpose of discharging their duty under the foregoing sub-section a local authority may -

(a) themselves provide such establishments as aforesaid; or

(b) join with another local authority in providing those establishments; or

(c) secure the provision of such establishments by voluntary organisations or other persons ..."

 

Sections 61 and 62 of the Act provide respectively for the registration of persons carrying on residential establishments and for the registration of such residential establishments. Thus the Income Support Regulations are in error in referring to a home or premises as being: "registered under section 61". Nothing turns on that error in this case. It is unnecessary to consider sections 12A and 13A of the Act introduced by the National Health Service and Community Care Act 1990 as from 1 April 1993, or other subsequent amendments to sections 12 and 59 to which no reference was needed or made in this case.

 

13. For the adjudication officer Mr Neilson argued that the decision of the tribunal in this case was erroneous in law because, in supporting their conclusion that the claimant fell to be regarded as being a person residing in a residential care home and rejecting the possible application of regulation 21 they did so on the basis that "residential accommodation" as defined in regulation 21 meant accommodation provided by a local authority in a home "owned or managed by that or another local authority". The qualifying words emphasised by me were however not present in the definition of "residential accommodation" in regulation 21 as in force at 1 February 1993 and the tribunal erroneously had regard to the amended definition which was applicable only from 1 April 1993. There is no doubt that the tribunal erred in that respect. Mr Neilson's major submission however was that the claimant was in residential accommodation in terms of regulation 21 prior to 1 February 1993 and the local authority had secured the provision of accommodation for the claimant at Stevenson Court under their powers in section 59(2)(c) of the Social Work (Scotland) Act with the result that she remained in residential accommodation in terms of regulation 21 notwithstanding her move to Stevenson Court. It was accepted by Mr Neilson that there was a lack of evidence of any such arrangement made by the local authority but he submitted that it must be inferred that such an arrangement was made as the claimant was not capable of making her own arrangements. No separate or additional reliance was sought to be placed by Mr Neilson on the general duty stated in section 12(1) of the 1968 Act quoted above.

 

14. The claimant's representative maintained that the tribunal were correct in deciding that the claimant was a person residing in a residential care home in terms of regulation 19 on her transfer to Stevenson Court. The tribunal's mistake regarding the regulation 21 definition was therefore not fatal. It was emphasised that the accommodation provision for the claimant made by the local authority had become unsuitable and it had become necessary to consider alternatives in the light of the claimant's expressed dissatisfaction and her degree of progress towards independent living. The claimant had exercised a choice to remove to the more suitable accommodation provided by Cornerstone at Stevenson Court.

 

15. Having regard to the lack of documentary evidence to clarify the events that had happened and the desirability of my being in a position either to affirm the tribunal's decision or substitute my own decision the hearing of this appeal was adjourned on 14 February 1996. Thereafter further documents were produced on behalf of the claimant, being those forming numbers 207 to 211 of the appeal file. In addition a further submission was made on behalf of the adjudication officer in response to a direction by me. Finally 2 factual documents relative to Cornerstone (documents 212 and 213) were added to the appeal file.

 

16. The documents now available for reference therefore included:-

 

"(1) The Local Authority's Certificate of Registration of 73, 74 and 83 Stevenson Court. (Document 'A' and 53.)

(2) Two signed occupancy agreements between Cornerstone and the claimant, the first dated 3 March 1994 effective from an unspecified date, and the second dated 5 March 1994 effective from 3 March 1994. (Documents 128/9 and 182/3 respectively.)

(3) A draft form of Minute of Agreement between the local authority and a "Service Provider". (Documents 85-99).

(4) Copy of lease, undated and unsigned, between Langstane Housing Association and Cornerstone relative to, inter alia, 74 Stevenson Court. (Documents 184-200.)

(5) Langstane Housing Association invoice to Cornerstone for rental charges at Stevenson Court with effect from 15 August 1992. (Document 210.)

(6) Cornerstone Mission Statement and Fact Sheet. (Documents 212 and 213.)

 

17. At the resumed hearing on 15 April 1996 it was explained by the claimant's representative that although Cornerstone only became the formal lessee of the property at Stevenson Court from 26 January 1993 they had been in occupation as from August 1992 on an informal basis as vouched by the rental charges shown on document 210 and the home had of course been registered by the local authority on 24 November 1992. It was also explained that the Langstane Housing Association who are the landlords of the property at Stevenson Court had provided, as shown in the schedule to the lease at document 194 to 96, a form of occupancy agreement for use between Cornerstone and the individual occupants. Cornerstone considered this to be unduly complicated and favoured a much simpler form of occupancy agreement. The occupancy agreements signed by the claimant in March 1994 were in a simplified version favoured by Cornerstone. It was believed that the claimant had signed an occupancy form in the terms prescribed by Langstane on taking up occupancy which had unfortunately been scrapped when the subsequent form (presumably document 128/9) was signed and treated as retrospective. It was stressed by the claimant's representative that the claimant had had the option to remain in her existing accommodation but had chosen to transfer. It was also emphasised that the local authority were not in a position to compel Cornerstone to accept any resident in their units.

 

18. Mr Neilson accepted the significance of the removal of the appointee from the claimant in 1990 as an indication that she was regarded as able to make decisions on her own behalf. He also agreed that the mistake made by the tribunal over the definition of residential accommodation would not be fatal if his major submission regarding the local authority having secured the provision of accommodation for the claimant was rejected. He accepted that it would be reasonable to draw an inference along the lines suggested by the claimant's representative as to the existence of an earlier occupancy agreement. He nevertheless maintained that the essential question was whether, as he maintained, the local authority had secured the provision of accommodation for the claimant with Cornerstone at Stevenson Court. He agreed that the contract which he would have expected to exist to regulate the situation did not appear to exist.

 

19. The appeal papers contain a copy of the Commissioner's decision in CA/060/93 (Steane). That was of course a decision on different provisions in an attendance allowance case but it was relied on to some extent by the claimant's representative in so far as it dealt with the discharge of a local authority's duty to persons under Part III of the National Assistance Act 1948. The question of a continuing duty of the local authority to the claimant was raised in the present case by the adjudication officer's initial attempt to rely on regulation 21(3A). That provision however is limited to the case where the residential accommodation occupied by a claimant has subsequently become a residential care home. It is, as was accepted by Mr Neilson, plainly inapplicable in the present case (as also are the further special provisions of regulation 21(4) which I have not quoted).

 

20. I was aware that the Commissioner's decision in Steane had been upheld by the Court of Appeal but that the House of Lords had recently heard a further appeal in that case along with appeals in the cases of Harris and Gibbon. All of these cases were however concerned with the effect of the provisions of sections 21, 22 and 26 of the National Assistance Act 1948. Those provisions of the 1948 Act were however repealed in relation to Scotland by the Social Work (Scotland) Act 1968, which is in materially different terms. In these circumstances and as the present case turned largely upon evidential considerations neither representative invited me to defer a decision in the present case to await the outcome of those appeals. Having considered the matter I have decided to proceed with my decision.

 

21. It is, as mentioned above, clear that the tribunal erred in so far as they relied upon the wrong definition of "residential accommodation" in regulation 21(3). The fundamental question remains whether the claimant falls to be treated as a person living in a residential care home or in residential accommodation, consequent upon her move to Stevenson Court. She was undoubtedly in residential accommodation prior to 1 February 1993 but given her transfer to the accommodation provided by Cornerstone in premises registered under the Social Work (Scotland) Act it might be thought that prima facie she fell to be regarded as residing in a residential care home in terms of regulation 19 at the material time. However regulation 19 is expressed as being subject to the special cases provided for in regulation 21 and the adjudication officer's representative maintained that despite the claimant's transfer to premises and care clearly within the definition of a residential care home for the purposes of regulation 19 the claimant fell to be regarded as still in residential accommodation in terms of regulation 21(3) because she was in accommodation provided for her by the local authority in terms of section 58(2)(c) of the Social Work (Scotland) Act which enables local authorities to discharge their duty under section 58(1) by securing the provision of establishments by voluntary organisations. To reach that result Mr Neilson maintained (1) that the provision of the establishment at Stevenson Court was secured by the local authority, and (2) that the claimant's transfer to Stevenson Court was arranged in the sense of being effected on her behalf by the local authority.

 

22. Is that shown to be the case on the evidence? To take the first point it is clear that there was some co-operation between the local authority and Cornerstone over Cornerstone's development of Stevenson Court. The need for smaller residential units was recognised by both parties and the desirability of providing these would be made clear by their mutual participation in the Resources Group, particularly as the local authority was itself unable to provide such accommodation. There is no evidence of any formal agreement between the local authority and Cornerstone at the material time. In document 52A dated 7 September 1993 the local authority's principal solicitor confirmed that the local authority were then in the course of entering into agreements with the owners of private nursing and residential homes but that no agreements had been finalised with Cornerstone over any of their establishments as at that date. Not surprisingly Mr Neilson was unable to place any reliance on the incomplete, unsigned, and undated draft Minute of Agreement produced as document 75-99 which is expressed as being for use between the local authority and service providers and which indicates the sort of provisions which would have required to be agreed. There is evidence of some limited agreement between the local authority and Cornerstone over, for instance, the secondment of the former project manager of the local authority's accommodation at Westfield Terrace to Cornerstone for the homes at Stevenson Court for an initial 6 months (which was followed by a permanent appointment with Cornerstone). Mr Neilson on behalf of the adjudication officer did not regard this staffing element as being of any particular relevance. Finally it is apparent that the local authority were prepared to co-operate to give temporary financial assistance to Cornerstone when the present dispute over the funding of the residents became protracted. In my judgment however all of this falls far short of demonstrating that the accommodation provided by Cornerstone at Stevenson Court was an establishment secured by the local authority in terms of section 59(2)(c).

 

23. As regards the second point, the evidence does not in my judgment show that the claimant's transfer was arranged by the local authority as contended by Mr Neilson. It is clear that the unsuitable nature of the accommodation at Westfield Terrace for the claimant's developing needs was recognised, as was her dissatisfaction with that accommodation. The claimant, having been able to dispense with an appointee, must in my judgment be treated as being capable of making a decision on her own behalf as to her future accommodation, albeit no doubt slowly and with help and guidance. There is no evidence of any agreement between the local authority and the claimant or between the local authority and Cornerstone regarding the claimant and clearly Cornerstone could not be told to accept the claimant or any particular resident. Like the parties' representatives I think it reasonable to infer on a balance of probability that the claimant originally signed an occupancy agreement with Cornerstone in terms similar to the model contained in the Schedule to the lease between Langstane Housing Association and Cornerstone. Thus it would appear that the responsibility for the provision of accommodation for the claimant at Stevenson Court and for her care whilst a resident there rested solely with Cornerstone.

 

24. My conclusion is that it cannot in any meaningful sense be said that the local authority secured the provision of accommodation for the claimant at Stevenson Court so as to bring her circumstances within the scope of regulation 21(3) as contended by the adjudication officer, and accordingly the claimant fell to be assessed as a person living in a residential care home in terms of regulation 19 at 1 February 1993. In these circumstances I do not require to consider any difficulty which might have arisen for the adjudication officer, in relation to a decision made contemporaneously with the claimant's change of accommodation, from the stipulation in the definition of residential accommodation in regulation 21(3) that it applies to a person whose stay in the accommodation "has become other than temporary".

 

25. In my judgement therefore the tribunal in the present case reached the correct conclusions in rejecting the adjudication officer's case that the local authority had secured the provision of accommodation for the claimant at Stevenson Court so as to bring her within regulation 21(3), and in holding that the claimant was living in a residential care home from 1 February 1993. The reasons given in support of those conclusions were, however, perhaps inadequate and, as already mentioned, were clearly erroneous in one respect as regards the terms of regulation 21(3). Further they did not recognise the review position referred to in paragraph 7 above with the result that the form of their decision is in any event incorrect.

 

26. I set aside the decision of the tribunal as erroneous in law. It is appropriate for me to substitute my own decision to the same eventual conclusions but on the additional findings and for the fuller reasons given above. It was accepted by the adjudication officer's representative that in the event that the claimant fell to be regarded as living in a residential care home from 1 February 1993 in terms of regulation 19 and not in residential accommodation in terms of regulation 21(3) then she would gain preserved rights as from 1 April 1993 in terms of regulation 19(1ZB)(a)(i) of the Income Support Regulations, as amended. The adjudication officer had already accepted in a supplementary submission that in the same event the claimant's entitlement to income support from 1 February 1993 would fall to be calculated in accordance with Part I of Schedule 4 to the Income Support Regulations and would continue on that basis under the claimant's preserved rights.

 

27. It remains to record that the claimant's transfer from Westfield Terrace to Stevenson Court on 1 February 1993 brought about a change in her status under the Income Support Regulations and was a relevant change of circumstances within the meaning of section 25(1)(b) of the Social Security Administration Act 1992. That change necessitated the review of the decision which then regulated the claim' award of income support and its revision to reassess her entitlement to income support from 1 February 1993. For those reasons my substituted decision is as set forth in paragraph 1 above. It will be for the adjudication officer to make a revised award of income support in accordance with this decision.

 

28. Although the decision of the tribunal has required to be set aside, for practical purposes the appeal of the adjudication officer fails.

J. G. Mitchell
Commissioner 
29 April 1996

