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I have starred this decision because it seeks to make sense of the application of the linking rule in paragraph 14 of new Schedule 3 on housings costs in the Income Support (General) Regulations 1987 (post 1 October 1995) and the transitional protection provisions in paragraph 7 thereof and, as I preferred in this case, regulation 3 of the Income Support (General) Amendment and Transitional Regulations 1995.

I am not aware that any authority already exists on this matter.
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DECISION OF SOCIAL SECURITY COMMISSIONER
1. This adjudication officer's appeal fails in practical terms but, for the reasons which follow, I must hold the Edinburgh social security appeal tribunal decision dated 7 May 1996 to be in error of law. Because I think it appropriate so to do, I exercise the power conferred by Section 23(7)(a)(i) of the Social Security Administration Act, 1992 and give the decision which I consider that the tribunal should have given.

2. That decision is to hold the claimant entitled to have his housing costs assessed for the purpose of his claim to income support on 23 October 1995 upon the basis that, by virtue of paragraph 3 of the Income Support (General) Amendment and Transitional Regulations 1995 (SI 1995/2287) (hereinafter the Transitional Regulations), paragraph 8 of the former Schedule 3 to the Income Support (General) Regulations 1987 (SI/987/1967) (hereinafter "the General Regulations") then applied to that claim and continues to do so for so long as that paragraph would have continued to be satisfied had it remained in force and the claimant remains in receipt, or is treated as in receipt, of income support. That is subject only to the reserved power set out in paragraph 13 below.

3. The claimant's said claim was a repeat claim. His previous award had terminated on 20 September 1995 because he had then begun remunerative work. The basis for his repeat claim was that that employment had ceased. After various interim awards the question of the claimant's allowable housing costs was determined by an adjudication officer's decision dated 22 January 1996. The claimant appealed to the tribunal. The tribunal allowed the appeal. That decision is now appealed by the adjudication officer, with leave of the tribunal chairman.

4. The hearing of the case before me began on 23 September and resumed on 28 October, 1997. At it the adjudication officer was represented by Mr William Neilson, of the Office of the Solicitor in Scotland to the Department of Social Security. The claimant appeared on his own behalf. Although, in the event, I found it unnecessary to call upon the claimant to address me, I am indebted to Mr Neilson for allowing me to trail views before him in an effort to try to focus matters.

5. The issue in the case, in practical terms, is simple. In the claimant's award of income support which ceased in September 1995 there had been housing costs, in particular in respect of items covered by paragraph 8 and of the then Schedule 3 to the General Regulations. The detail matters not but with effect from 1 October 1995 said Schedule 3 was replaced with provisions, at paragraph 16, which differed in scope from the old paragraph 8. That change was effected by regulation 2 of and Schedule 1 to the Social Security (Income Support and Claims and Payments) Amendment Regulations 1995 (SI/1995/1613) (hereinafter the "Amendment Regulations"). As a result of the difference the claimant's housing costs under his repeat claim were assessed at a lower figure than under his former award.

6. There is no doubt that had the claimant's entitlement to and receipt of income support run on beyond 20 September 1995 to the date, or beyond that, of his repeat claim then he would have been entitled to receive the same total amount of income support because the change in the relevant provisions would have been negatived for him by transitional provisions. Equally, there is no doubt that had the October claim been a first claim, or one made after a substantial interval of time, any award would have fallen to be determined solely by reference to the new schedule 3 provisions. The problem is caused by the linking rule in paragraph 14 of the new schedule 3. It had its origins, I suspect, in paragraph 7(9) of the old schedule 3. I return to these matters in more detail but at the moment it is enough to note that paragraph 14 provides, broadly, that so long as there was not an interval of more than 12 weeks between periods in respect of which a claimant was in receipt of income support then he is to be treated as being in receipt of income support during that period. The tribunal decision, put simply, was based upon their treating the claimant as having been in receipt of income support throughout the less than 12 week interval in this case, which covered 1 October 1995, and so, under reference to the transitional protection afforded by paragraph 7(2)(iii) of the new Schedule, they awarded the claimant an add back by way of the difference caused by the change in the provisions. The ground for the adjudication officer's appeal, according to document 39 of the bundle, was that the tribunal had erred in law by failing to take account of transitional protection paragraph 7(1) which prescribes the weeks which fall to be compared for the purposes of determining any add back. That it did by reference to:

"...the amount application to a claimant by way of housing costs ... in the benefit week which includes 1 October 1995 ("the first benefit week") [as against] the amount ... applicable in his case in the next succeeding benefit week ("the second benefit week")..."

The adjudication officer's case rested upon a contention that there was no applicable amount, or at least no applicable amount by way of housing costs, to this claimant in either of those weeks. The claimant has resisted the appeal at each stage by carefully drafted written submissions. That these focus more upon fairness or equity than strict points of law is no criticism and I have, of course, taken them into account. It was partly on their account that I directed the oral hearing. At the first part of the hearing I raised a question as to whether the Transitional Regulations, and in particular paragraph 3 thereof, which bears to provide further transitional protection, could help in the proper determination of the issues before me. I also issued a direction recording that and the adjudication officer has kindly responded thereto by a written submission to which the claimant, again, has made careful reply. I also drew attention to the fact that it was the Amendment Regulations which had replaced the old schedule 3 by new schedule 3 and to the provision in each of Instruments 1613 and 2287 at its regulation 1(2), which prescribed its effect.

7. In each Instrument regulation 1(2) provides that it is to:-

"..have effect in relation to any particular claimant at the beginning of the first benefit week to commence for that claimant on or after 2 October 1995 which applies in his case: and for this purpose the expressions "claimant" and "benefit week" have the same meanings as in regulation 2(1) of the Income Support Regulations which are then defined as being the General Regulations of 1987]."

Regulation 2(1) provides that "claimant":-

"..means a person claiming income support."

And "benefit week" is defined as having the meaning prescribed in paragraph 4 of Schedule 7 to the Social Security (Claims and Payments) Regulations 1987 (SI 1987/1968), which Schedule deals with the manner and time of payment, the effective date of change of circumstances and the commencement of entitlement in income support cases. It provides this definition whereby the week means:-

"..if the beneficiary is entitled to a relevant social security benefit or would be so entitled but for failure to satisfy the contribution conditions or had not exhausted his entitlement, the week corresponding to the week in respect of which that benefit is paid, and in any other case a period of 7 days beginning or ending the Saturday as the Secretary of State may direct." [My emphasis.]

The protection afforded by the Transitional Regulations is in its regulation 3 which provides for a case where the applicable amount in the benefit week which included 1 October 1995 had included in an amount of housing costs a loan under paragraph 8 of the former Schedule 3 but that loan or part of it did not qualify under paragraph 16 of the new Schedule 3. In that event paragraph (2) of the regulation brought relief by allowing the loan or part of the loan to continue to qualify for so long as any of the former paragraph 8 would have continued to be satisfied had it remained in force and the claimant remains in receipt of income support or is treated as being in receipt of income support. Thus, whether one looks at the transitional protection afforded by paragraph 7 of the new Schedule 3, or that provided by regulation 3 of the Transitional Regulations, there is a prior qualification involving comparison of an applicable amount in a benefit week which included 1 October 1995 either with the following benefit week or the specific provisions.

8. The adjudication officer's position throughout, and as elaborated by Mr Neilson on his behalf, was based upon a contention that since during each of the 12 weeks which included the benefit week of 1 October 1995 this claimant had no entitlement to income support he could have no applicable amount, and in any event certainly did not have an applicable amount for that week. A point was made that the "treated as" provision in regulation 3(2) of the Transitional Regulations simply provided protection for those who, after the change of schedule 3, became no longer actually in receipt but required for other reasons to be treated as being in receipt of income support. I suspect that that is correct. But the argument cannot, I consider, be switched to deal with the protection afforded by the linking rule in paragraph 14 of new schedule 3 and it is there, I consider, that the adjudication officer's case fails.

9. The linking rule for this case provides:-

"(1)..for the purpose of this Schedule:-

(a) A person shall be treated as being in receipt of income support during the following periods:

(ii) any period of 12 weeks or less in respect of which he was not in receipt of income support and which fell immediately between periods in respect of which he was or was treated as being in receipt thereof.."

There was no dispute that this claimant had an interruption of actual receipt of income support for less than 12 weeks. Accordingly, it was accepted, he fell to be treated as being in receipt of it during that period. The central argument then advanced was that somebody can be treated as in receipt without actually being entitled and entitlement was necessary for the purposes of the definition of "benefit week" in either of the transitional provisions.

10. I have some difficulty in understanding on principle how someone can be treated as being in receipt of something without there being a necessary implication that that person is, or at least notionally, entitled thereto. That view derives some support from a comparison of General Regulation 14(1)(a)(i) with (ii). The latter is quoted above. The former involves an individual being treated as being in receipt of income support during any period:-

"..in respect of which it was subsequently held, on appeal or review, that he was entitled to income support.."

Of course on an appeal or review entitlement, the first question, would be the central issue. Receipt could only thereafter follow. But that that provision is so worded, the terms of the subsequent provision and the concept of the link all leading to treatment as "in receipt of income support" seem to me to imply necessarily that the individual is also to be taken as being entitled thereto. The contrary, a concept of being in receipt of without notional entitlement, which only means "treated as entitled", I find very difficult to grasp and suspect that it could lead to unfortunate if not undesirable consequences.

11. Principle apart there is also to be taken into account paragraph (3A) of linking regulation 14. It provides:-

"Where, for the purposes of sub-paragraph (1)... a person is treated as being in receipt of income support, for a certain period, he shall be treated as being entitled to income support for the same period."

That would seem to be conclusive. However, that paragraph was only inserted with effect from 12 December 1995 by regulation 5(10)(a) of the Social Security (Income Support, Claims and Payments in Adjudication) Amendment Regulations 1995 (SI 1995/2927). That means that that provision was not in force as at the date of the repeat claim but it was in force at the date of the adjudication officer's decision which was carried to the tribunal. It thus applies to this case and the fact that it was inserted rather confirms to me my analysis of based upon principle. In any event, either upon that basis or upon the basis of principle above discussed, I conclude that the claimant had a benefit week in each of the 12 weeks between his claims for the purposes of paragraph 4 of Schedule 7 to the Claims and Payments Regulations as then being sufficiently "entitled" to a relevant social security benefit. Each such week would be the week corresponding to the week in respect of which notionally he was paid because he had to be treated as being "in receipt" of income support. It was rather at that stage, as I understood it, that Mr Neilson felt unable further to support the adjudication officer's position.

12. There remains now the question of whether the claimant had an applicable amount during either his benefit week which included 1 October 1995 or the work following it. Section 124(1)(b) provides that there is entitlement to income support if an individual's income does not exceed the applicable amount for him (afterwards referred to as "his applicable amount"). Part IV of the General Regulations provides for applicable amounts for individuals as being the aggregate of various items to be worked out in accordance with that Part and relevant Schedules. Applicable amounts thus seem to be able to be calculated and to exist independently of entitlement or receipt, as where income is later found to exceed an individual claimant's applicable amount. I conclude that, if an individual is to be treated as entitled to and as being in receipt of income support in any particular week, his applicable amount for that week can be ascertained by application of Part IV of the General Regulations and relevant Schedules thereto in the usual way.

13. It follows from what I have been endeavouring to set out above that in this case I am satisfied that the claimant had an applicable amount in the benefit week which included 1 October 1995 - and for the matter of that also in the following benefit week. It may be that having such applicable amounts would not have financially benefit him but that is beside the point. The applicable amount for his benefit week which included 1 October 1995 can, I have no doubt, be easily constructed. Only housing costs are here in issue and so the rest of the applicable amount can be ignored. Unless there was some relevant change between 20 September and 1 October 1995 I would take his housing costs in his benefit week which included the latter date as being that in operation in his previous award which terminated on the former date. Equally I would take his housing costs in the benefit week following 1 October 1995 to be those calculated by the adjudication officer, and apparently not challenged, in respect of the repeat claim's first week following 23 October 1995. That would, of course, be subject to any material change of circumstances. I must therefore reserve leave to the adjudication officer in the event of a material change having occurred in either of these vital periods leave to review and if need be revise this decision under the power conferred by section 25(1)(a) of the Social Security Administration Act 1992.

14. Otherwise I am satisfied that this claimant, by operation of the linking rule, is entitled to have his housing costs under his repeat claim allowed upon the basis of satisfaction of paragraph 8 of the old schedule 3 rather than paragraph 16 of the new schedule 3. For my part, I am satisfied that that comes about by operation of paragraph 3 of the Transitional Regulations rather than by paragraph 7 of the new Schedule 3. The Transitional Regulations, in light of their paragraph 1(2), rehearsed above, were to have effect in relation to this claimant at the beginning of the first benefit week to commence for him on or after 2 October 1995 which applies in his case. That would therefore be the first benefit week covered by the repeat claim. The effect of that is that this claimant is entitled to that transitional benefit for as long as the old paragraph 8 would have continued to be satisfied had it remained in force and the claimant remains in receipt of income support or is treated as being in receipt of income Support. The latter words, according even to the adjudication officer now concerned, would apply in the event of any break in entitlement of less than 12 weeks which occurred after the adjudication officer's decision with which I am concerned. The further consequence, of course, is that the claimant is not subject to diminution of an add back which paragraph 7 of new schedule 3 provides for at sub-paragraph (3) and (4). It is solely for that reason that I have felt obliged to hold the tribunal decision to have been in error of law by reason of application of said paragraph 7 of new Schedule 3 rather than paragraph 3 of the Transitional Regulations. The practical result for the claimant, however, may be perceived to be marginally better in respect that there will be no erosion of his transitional benefit and, from the point of view of the adjudication officer perhaps, marginally worse. I have reached my conclusion on the applicability of the transitional provisions because I suspect, although I was not addressed upon the matter, that paragraph 7 of new schedule 3 is a general provision whereas paragraph 3 of the Transitional Regulations is quite specific to a case such as the present. I suspect further that the general provision was intended to apply only where no specific provision applied. Accordingly, and since the tribunal decision clearly founds upon said paragraph 7 in respect that the claimant was held to be:-

"..entitled to housing costs plus an add back which in total makes his housing costs after 1.10.95 the same as his housing costs before 1.10.95."

I had to set that aside, but I have given the decision which I think appropriate, all in terms of section 23(7)(a)(i) of the Administration Act.

15. For all the foregoing reasons this appeal is decided as set out in paragraph 2 above.

(Signed)

W M WALKER QC
Commissioner
18 November 1997

