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1. I hold the decision of the Glasgow Central Social Security Appeal Tribunal dated 14 May 1990 to have been competently brought before me by way of appeal. I further hold it to be erroneous in point of law and accordingly I set it aside. The case is remitted to the tribunal for determination afresh and at large. 

2. This case came before me by way of an oral hearing at which the claimant was represented by Mr Chris Orr, a welfare rights officer with                     , and the adjudication officer was represented by Mr Paul Cackette, Solicitor, of the Office of the Solicitor in Scotland to the Department of Social Security. 

3. The claimant appealed to the tribunal a decision by an adjudication officer holding him to have been overpaid supplementary benefit and income support in a particular amount also held to be recoverable by the Secretary of State. The tribunal decision, by a majority, was - 

"An overpayment of supplementary benefit and income support for the period 9.2.83 - 13.11.88 has been made to [the claimant] and is recoverable from him. The hearing is adjourned in connection with the amount of the overpayment." 

The chairman granted leave to appeal. Thereafter the case became focused on two issues. The first was as to whether there was properly extant any appeal given that the decision had been incomplete by reason of the adjournment. That question arose sharply in light of a decision by a Tribunal of Commissioners on file CA/126/89. I therefore directed an expedited hearing. The second question was as to whether the tribunal decision was sound in law. Because I hold there was a valid appeal the second question requires also to be determined. I address it first because it is of the simplest and there is really no dispute about it. 

Tribunal Decision. 
4. There was nothing in the terms of the decision by the adjudication officer as put before the tribunal on the usual Form AT2 to indicate that the claimant's awards of supplementary benefit and income support had been reviewed prior to the determination of overpayment. Section 53(4) of the Social Security Act 1986 provides that - 

"Except where regulations otherwise provide, an amount shall not be recoverable under sub-section (1) [which was the power utilised in the present case] above ... unless the determination in pursuance of which it was paid has been reversed or varied on an appeal or advised on a review." 

The tribunal did not satisfy themselves that there had been any review, which was a precondition to the adjudication officer's power to make the decision of March 1990. Both the claimant and the adjudication officer now concerned make the point. It is clearly sound. I would have given a decision wholly in favour of the claimant had it not been that in the submission to the tribunal, and in particular in the summary of facts as well as in the form of the decision recorded on the AT2, there does appear to have been some review dealing with at least one of the benefits and in connection with which something is said about arrears of benefit being withheld pending calculation of an overpayment. These steps seem to have taken place at the end of 1988 and at the beginning of 1989. Whether that was connected with the decision of March 1990 may raise a slightly more complicated question than usual. But because there was material that should have triggered the tribunal's inquisitorial function I think the case must go back to them. Further the tribunal did not state the amount of the overpayment which they held to be recoverable: nor did they explain how it had been calculated -R(SB) 9/85 paragraph 6. These are all errors in law. 

Competency of Appeal. 
5. At least in logic, this was the primary question argued before me. In Tribunal decision CA/126/89 it was held that a determination, to use a neutral word for the moment, by a Social Security Appeal Tribunal to adjourn but to rule as matter of law that one particular statutory provision rather than another would apply to the case was not a matter within a Commissioner's jurisdiction. That decision was based upon three considerations, set out between paragraphs 9 and 12 inclusive of the decision. The first basis was the terms of section 101(1) of the Social Security Act 1975 which provided for an appeal to be taken to a Commissioner - 

".. from any decision of a Social Security Appeal Tribunal on the ground that the decision of the tribunal was erroneous in point of law." 

The tribunal then asked what was a "decision", and settled upon the view of a Commissioner set out in R(I) 6/81. That decision draws a distinction between what was there called ".. a final decision or judgment .." and ".. an interlocutory (or interim) order." As the Commissioner pointed out in paragraph 26 of R(I) 6/81 it was only the former which constituted res judicata so that it could only be altered by review or appeal, whereas the latter is susceptible of being revoked or varied. The Tribunal then construed the word "decision" in section 101(1) of the Act as meaning "final decision" and explained that it was - 

".. such a decision as finally disposes of the relevant proceedings before the appeal tribunal." 

6. The second basis for the Tribunal decision concerned the attitude of the Courts of England in regard to preliminary points of law. 

7. The third basis for the Tribunal decision was a contrast with the position provided, in the original form of the Act, for medical appeal tribunals under section 112(4) whereby such a tribunal was given power to refer a question of law to a Commissioner for his decision. No such power was provided to a social security appeal tribunal. That was felt to support the conclusion that only "final" decisions were appealable. 

8. The immutable practice has been and is that a Commissioner will follow the decision of a Tribunal of Commissioners unless there are compelling reasons not to do so - R(I) 12/75. In paragraph 21 an example is given where a single Commissioner might not follow a Tribunal decision, namely where there was involved - 

".. a decision of superior Courts affecting the legal principles involved." 

And it is made clear that the practice rests upon comity and not upon any rule of law. Thus, most recently, in CI/370/89 a Commissioner declined to follow a tribunal decision upon the basis that there had not been put before it, or at least not considered by it, a decision of the Court of Appeal. 

9. I find a similar position to arise here in regard to decision CA/126/89. Although brought to their attention the Tribunal do not appear to have considered the decision of a Divisional Court of the High Court of Justice in England, namely that in the Queen v The Medical Appeal Tribunal (Midland Region) Ex parte Carrarini (23 February 1966). That was a case decided before any of the present legislation was enacted. The right of appeal to carry a medical appeal tribunal decision before a Commissioner was then enshrined in section 2(1) of the Family Allowances and National Insurance Act 1959. That provided for an appeal to lie to, as he was then called, the Industrial Injuries Commissioner - 

".. from any decision of a medical appeal tribunal, on the ground that the decision is erroneous in point of law ..." 

It thus appears that the relevant phraseology is identical with that now in force. 

10. What had happened in Carrarini was that a medical appeal tribunal had declined to adjourn at the request of a claimant in order that he might produce a particular consultant's report. The tribunal recorded their decision on adjournment thus - 

"In these circumstances no good purpose could be served by allowing an adjournment to enable [the] Report to be produced." 

The Divisional Court judgment was given by the then Lord Chief Justice, Lord Parker. The Court included Mr Justice Sachs and the then Mr Justice Widgery. Counsel for the Minister was the then Mr Nigel Bridge. The relevant part of the Lord Chief Justice's judgment contains this - 

"When the matter came on before this Court, it was clear that the Deputy Commissioner [as the Office was then known] had power to deal with the matter, in other words that a miscarriage of justice arising from a failure to adjourn could be, according to the circumstances, an error of law which would enable an appeal on a point of law to lie to the Deputy Commissioner. Indeed, that has not really been contested either by the applicant or by Mr Bridge who has appeared on behalf of the Minister." 

I note at once that the tribunal decision there referred to had been to refuse to adjourn and so the decision before the Court was one which contained a determination of all issues in the case. Nonetheless it is clear from the quotation that there is superior court authority for the proposition that a refusal to adjourn could be a breach of natural justice, or a miscarriage of justice, giving rise to an appeal on a point of law. If so, why not a simple decision to adjourn? Such a decision, again according to circumstances, might give rise to a breach of natural justice or a miscarriage of justice. Is there then, in principle, any reason why an appeal should not lie on a point of law? 

11. As it happens there is a case, older than Carrarini, CSU/14/64, in which it was held that it was competent to appeal a decision by a tribunal to adjourn - thus, perhaps, making a distinction from a case where a chairman, in advance of a hearing for example, grants an adjournment under what is now regulation 5(1), as opposed to 5(2) of the Social Security (Adjudication) Regulations 1986. Such a decision, said Deputy Commissioner H A Shewan QC - 

".. being a decision of the tribunal, was in my judgment open to appeal to the Commissioner. I do not wish to offer any encouragement to the bringing of appeals on minor points of procedure: and in the ordinary case I should regard a decision to adjourn as a minor point of procedure. A decision to adjourn is, in any event, pre-eminently a matter within the discretion of the tribunal; and only rarely could such a decision be successfully challenged on appeal. There may, however, be instances where the adoption of a particular procedure may amount to a possible denial of justice. Even a decision to adjourn, if it were an unconscionably long time, or sine die, or if it were for an improper reason, might amount to a denial of justice. I hold that the decision in question here is appealable to the Commissioner." 

That case seems to me to be the obverse of Carrarini and to answer the questions postulated at the end of the preceding paragraph. It, too, was drawn to the attention of, but not commented upon by, the Tribunal considering CA/126/89. 

12. The view expressed in CSU/14/64 has been followed in other cases, such as CSS/37/86 and CSM/114/87. And I note that the Commissioner concerned with these two particular cases in another decision, CSIS/85/90, felt bound to follow the decision by the Tribunal in CA/126/89 although, at paragraph 9, he records a strong disagreement. The point does not seem to have been argued before him. 

13. Mr Orr sought in the first place to persuade me that if a Court faced with what would otherwise be a binding precedent by a higher Court was also presented with even more authoritative decisions not before the higher Court it would be open to that judicial authority to reconsider the matter. In other words in such a situation the higher Court authority would not necessarily be binding. He was unable to refer me to any authority upon the matter. I am not sure that it is appropriate to equate tribunals and Commissioners or even Tribunals of Commissioners, with a Court hierarchy. Nonetheless I accept that the result, in practical terms, comes to be the same as that for which Mr Orr contended. Mr Cackette, whilst essentially resisting the appeal upon the basis of the Tribunal decision suggested, as I understood it, that the decision in this case might be regarded as a complete one, since all issues had been disposed of one way or the other, albeit that the question of calculation was decided by way of an adjournment to await fresh figures because of an issue about offset for additional requirements. The adjournment had been agreed by the adjudication officer. That basis, however, seems to me to be to some extent at odds with decision CSU/14/64 and to detract from the symmetry which that decision seems to me to make with Carrarini. 

14. But the decision in Carrarini, and the other decisions cited above, other than CSIS/85/90, persuade me that I would be entitled to differ from the Tribunal's conclusion. Whether or not I should do so, so far as the result is concerned, requires me then to consider for myself the statutory provisions involved which form one of the bases for their decision. 

15. But first I should say something about the other two bases for the Tribunal decision. The third is clearly a make-weight. Since there is not, and was not at the time of the present tribunal hearing, a provision in the legislation for reference of a question of law to a Commissioner, even by a medical appeal tribunal, I do not think that the former existence of such a provision assists me. 

16. Next is the attitude of the Law of England to matters other than final decisions being taken to appeal. The trouble, as it seems to me, is that the Commissioner's jurisdiction is a British one and if the attitude or philosophy of the Law of England is to be taken into account then so also does Scottish jurisprudence which is not quite the same on this issue. But that this is a statutory jurisdiction has persuaded me that the attitudes of different Courts for their own reasons and in their own jurisdictions do not really help. The statutory jurisdiction must, in my judgment, be exercised upon the terms in which it has been defined by Parliament. 

17. That brings me to the first, and in my view the main, basis for the Tribunal decision. There is, clearly, much to be said for seeking to obviate procedural orders and minor matters being carried on appeal to a Commissioner. But there can, as was pointed out by the Divisional Court in Carrarini and the Commissioner in CSU/14/64, be cases where a procedural determination, to use again a neutral word, may have unfair repercussions. If these can be said to amount to a miscarriage of justice or a breach of the rules of natural justice then there is at least something to be said for allowing them to go to a Commissioner rather than let the affected party suffer delay and disadvantage. But, as observed by the Tribunal, the basic question is what is meant by "decision" in section 101(1) of the 1975 Act. I have already noted that the Social Security (Adjudication) Regulations 1986, in Part II, "Common Provisions", at regulation 5 make provision for postponement or adjournment of a hearing where it has begun only "by the adjudicating authority": that is in this case by the tribunal itself. And so there is at once a narrowing of the procedural questions that may be carried to a Commissioner. They are limited to those made by the tribunal as such and so in course of a hearing only. But, still, there is the Tribunal's concern to construe "decision" as "final decision". It is easy to appreciate what was meant. But on a strict view a common form of decision might thereby be elided from the scope of appeal. I refer to the case where a tribunal has dealt with the real points before them and, in accordance with custom, then remit some minor aspect of the case to the adjudication officer reserving leave to restore the case in the event of further difficulty. Commissioners have issued many such decisions. I am not aware that it has ever been suggested that these are not "decisions" in the statutory sense - namely that they are susceptible of appeal. Yet in the sense of CA/126/89 they might not be regarded as "final" because they had not disposed of all issues between the parties. 

18. But there is a further consideration, which to my mind is decisive. Section 101(1) provides for the appeal of a decision of a tribunal to the Commissioner. Section 100(1) provides for the appeal to a tribunal from an insurance officer who has decided "a claim or question". And of course section 14 of the Social Security Act 1980 provides for an appeal to the appropriate Court ".. from any decision of a Commissioner." So the start of any appeal process will be a decision by an insurance officer on "a claim or question". Section 98 of the 1975 Act provides for claims and questions to be submitted to an adjudication officer. But sub-section (3) provides - 

"Different aspects of the same claim or question may be submitted to different adjudication officers under the foregoing provisions of this section; and for that purpose those provisions and the other provisions of this part of this Act with respect the determination of claims and questions shall apply with any necessary modification." [My emphasis.]. 

Sections 100 and 101 are other provisions of Part III of the Act. From that, as it seems to me, it may be that to get the whole answer on a particular claim or question there may have to be determinations by different adjudication officers any one of which may be susceptible of appeal by virtue of the provision just quoted. And in that event the subsequent sections of the Part of the Act are to be modified appropriately. That, as I understand it, means that if a part of a question is decided by a particular adjudication officer that part, far from dealing with the whole issue in a case, may on its own be carried as far as the appropriate Court. And if the matter may be divided at the beginning there seems to me to be no logical reason nor statutory authority why a whole claim or question may not, for reasons of convenience, administrative efficiency, or plain fairness to a claimant be divided at a later stage and still go through the same appeal procedure. And if that is so I see no reason why, in such a case as the present, where certain - indeed most - issues have been disposed of between the claimant and the Department the case should not be adjourned and the parts that have been decided be carried on appeal to a Commissioner. Indeed a part of a case so left over could cause a claimant undue work and trouble were he to have to deal with it before the tribunal whereas his real - maybe even sole - point of contention is in the part of the case which the tribunal has decided. 

19. The appeal succeeds. 

 

(signed) W M Walker

Commissioner 

Date: 24 October 1991

