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1. This appeal by the Secretary of State must be allowed, as in my judgment the decision of the tribunal chairman sitting alone at Nottingham on 15 July 1999 was erroneous in point of law in the way it dealt with the income payments from a sum of capital representing personal injury damages held at the Court of Protection on behalf of the claimant, who is an adult. 

2. I set the decision aside and in exercise of the power in section 14(8)(a) Social Security Act 1998 substitute my own, that 

(1) from 11 June 1997 down to and including 5 October 1997, those payments fell to be taken into account as her income for income support purposes (with the result that on the adjudication officer's calculation of the amounts she was not entitled to any income support for that period); and

(2) from and including 6 October 1997 the income payments from that capital fell to be disregarded as income for income support purposes by virtue of para 22 of schedule 9 in conjunction with para 44 of schedule 10 to the Income Support (General) Regulations 1987 SI No. 1967 as in force from that date, but taken into account as capital under regulation 48(4) ibid., with the result that on the figures in the papers the claimant was entitled to income support from then on but for at any rate part of the time the calculation may be affected by the inclusion of these amounts as capital;

(3) in the circumstances the case is referred back to the Secretary of State to carry out the necessary calculations: if there is any difficulty or dispute about these either side may make a further application in writing to me to have the practical effect of this decision clarified, in the hope of avoiding the need for further tribunal proceedings. 

3. This is another case dealing with the income support consequences of a tragic personal injury accident. The claimant, who at the time of her appeal to the tribunal in 1999 was 24, had suffered a serious road accident the day after she finished school and had been left brain-damaged. Income support had been claimed on her behalf by her mother from 27 March 1995 and paid to her from that date, on the basis that she was living with and being cared for by her parents and her only source of income at that time was severe disablement allowance. On 26 June 1996 she was made a patient of the Court of Protection and by a first general order made on that date her father was appointed her receiver, with power to apply her income for her maintenance and general benefit, and also to conduct proceedings on her behalf for the recovery of compensation in respect of her injuries. Those proceedings resulted in a substantial sum of money being held at the Court of Protection on her behalf and administered for her benefit under its supervision. 

4. It was and is accepted by the adjudication officer (now the Secretary of State) that the capital of that money fell to be left out of account in calculating her resources for income support at all material times: first as money held in trust for her benefit derived from a payment made in consequence of personal injury within para 12 of schedule 10 to the income support regulations and the Commissioner's decision in case CIS 368/94 (pages 85 to 89 of the appeal file), and second as money within the express provision in paragraph 44 for disregarding sums of capital representing personal injury damages administered at the Court of Protection, applicable to adults from 6 October 1997. 

5. The issue between the adjudication officer and the claimant's solicitors which gave rise to the appeal to the tribunal was whether the income from this capital, which was paid from time to time into a building society account for the claimant in the name of her father as receiver, and used by him for her maintenance in accordance with the Court of Protection authority, should also be disregarded or was required to be taken into account as her income for income support purposes. The adjudication officer decided on 13 November 1998 that it had to be so taken into account, with the consequence that as the payments of £1,500 or so which had been made on a regular basis every six months worked out to an income of some £60 a week and this had to be added to the severe disablement allowance of £50 a week she was already receiving, she lost her income support entitlement from 11 June 1997 onwards. 

6. The tribunal chairman dealt with the case, on paper only, on 15 July 1999. In a decision and reasons which are very short and frankly did scant justice to the difficult issues raised in the case, he accepted the submissions of the claimant's solicitor that the income payments as well as the capital fell wholly to be disregarded on the ground that all was under the jurisdiction of the Court of Protection. He dealt with the detailed written material submitted by the adjudication service referring to the authorities and the distinction between the capital held in the Court of Protection and the income from it by saying merely, at page 35 of the appeal file: 

"Frankly I regard the advice of CAS as a bit of a rigmarole. On the other hand para 12 Sch 10 IS Gen Regs together with the note in Mesher 1998 Ed p434 is clear and helpful. The receiver is the agent of the Court of Protection. All the money with the Court and the Receiver is outside the income of the claimant insofar as it is derived from the PI award. All of it appears to be from that source". 

His record of proceedings consists only of the note "Available information considered", and when asked to give a statement of the reasons for his decision he did not elaborate further: see pages 36, 38A. 

7. Against that decision the adjudication officer (now the Secretary of State) appealed, on the ground that the chairman had misdirected himself on the position of a receiver appointed to manage the affairs of a patient unable to do these things for himself; it being clearly established that such a receiver is the statutory agent of the patient, and acts and receives money on his behalf. See Re E.G., [1914] 1 Ch 927. Consequently while conceding that the express provisions in Schedule 10 to the income support regulations for disregarding capital held in trust and at the Court of Protection on behalf of a patient apply here, the Secretary of State submits that there is nothing to displace the general principle that the income produced by that capital, and paid over to the receiver or into an account on the patient's behalf, is the patient's own beneficial income, even though he has to have someone else to receive and apply it for him because of his own incapacity. 

8. In the Notice of Appeal dated 25 November 1999 at pages 46 to 47 and in the latest submissions on behalf of the Secretary of State, the income support consequences of this are stated to be that as money in the Court of Protection now falls under what is referred to as the "more specific disregard provided by para 44(1) of schedule 10 to the general regulations" in addition to that for money held in trust under paragraph 12 referred to above, the income payments to or on behalf of the claimant "will, whatever their nature, be treated as capital under regulation 48(4) of the General Regulations". Consequently although the tribunal chairman was wrong in principle about the status of the receiver, the consequence of applying the law correctly on that issue was not necessarily to make the whole of the income payments count as the income of the claimant for income support purposes as the original adjudication officer had held; what would need to be done would be to recalculate the claimant's entitlement over the material period by looking at the actual levels of her cash capital in the building society account held on her behalf outside the Court of Protection, and applying the rules about "tariff income" insofar as this exceeded £3,000 from time to time: see the Secretary of State's final submission dated 17 September 2001 at pages 151 to 152.

9. The claimant's solicitors dispute that the general principles relied on by the Secretary of State in relation to the position of a receiver and money held in trust for a patient at the Court of Protection (which the Court of Appeal and I had to consider in case CIS 114/99, now reported as R(IS) 10/01 Beattie v Secretary of State, CA 9 April 2001) are of direct application here, on the ground that as stated in the submission dated 18 July 2001 at pages 120 to 121: 

"4. Trust cases such as Beattie are governed by paragraph 12 of Schedule 10 of the 1987 Regulations whereas funds in Court of Protection cases are governed by paragraph 44. 

5. In Court of Protection cases, income is treated as capital under regulation 48(4). If payments out to the Receiver are treated as capital, income support can be claimed as the applicant will be eligible unless ruled out by amounts of capital held outside of the Court of Protection, which is not the case here. This was confirmed by the decision of Commissioner Powell on 28 July 2000 [in case CIS 4037/99] where the Commissioner held that payments out were governed by Paragraph 44 of Schedule 10 and were to be treated as capital, with the result that the applicant was entitled to income support.

6. The Court of Appeal in Beattie referred to the decision of Commissioner Powell (in paragraph 44) and said:

'The circumstances were different from the present. The capital was held by the Court and was in the view of the Commissioner to be disregarded as capital by virtue of paragraph 44 of Schedule 10 and was excluded as income by paragraph 22 of Schedule 9'". 

10. The submission continues by relying on the more recent decision of Stanley Burnton J in Bell v Todd and Tyneside MBC (unrep 25 June 2001) where in the course of considering parallel provisions about assessing a person's means in the context of the obligations of local authorities to provide community care services under Part III of the National Assistance Act 1948 the judge had to consider the status of money held at the Court of Protection for a patient who was an infant, and determined, following the decision of the Commissioner in CIS 4037/99, that as money so held fell within the express provision in paragraph 44 of schedule 10 for it to be disregarded as capital, the income from it also fell to be disregarded by virtue of the equivalent of paragraph 22 of schedule 9. (Burnton J held, rightly in my view, that there was no material difference between the two sets of provisions for assessing the claimant's income and capital resources, and I will give only the references to the income support regulations.)

11. In holding that the calculation of the claimant's income resources should exclude the income of the Court of Protection fund, Burnton J acknowledged that there was some difficulty with the interpretation of paragraph 22 of schedule 9 because it says in effect that income from capital administered on behalf of a patient at the Court of Protection is to be disregarded while income from capital held in trust but derived from personal injury compensation is not, and this capital prima facie counted as both. Consistently with the decision in CIS 4037/99 he resolved this doubt by holding that the income did fall to be disregarded, since the capital provision relating to the Court of Protection funds was of more specific application and therefore prevailed. By the same token, such income fell to be treated as capital by virtue of regulation 48(4) even though a similar doubt arose from the list of exceptions being worded similarly: see paragraph 45 of his judgment.

12. As he recorded, he did not consider himself bound to reach the opposite conclusion on the income issue by the fact that as was noted by the Court of Appeal in Beattie's case echoing some observations of my own, it had been common ground that in that case the income of the Court of Protection capital fund at the relevant time had not fallen within the provisions then in force for income to be disregarded or treated as capital, and therefore had to come into the income support calculation in the normal way. The submission on behalf of the claimant thus places reliance on his observation in page 61 of his judgment that in Beattie 

"The only issue before the Court was the treatment of annuity income, and the decision is binding only so far as that is concerned".

13. In my judgment, each side's submissions are partly right, and partly wrong. As Burnton J feelingly observed, this is an area where the interpretation of the regulations is difficult; and there is actually a whole extra layer of difficulty with which he did not need to be troubled on the facts of the case before him, but does I am afraid need to be gone into in this present one. (It also incidentally provides the explanation for the observations in Beattie about the treatment of income from the Court of Protection fund, which he obviously found puzzling but were actually correct for the time that was material in that case; though as he rightly observed they did not form part of the ratio decidendi and were not of binding application to the case before him.) The problem is that the regulations about disregarding income and capital have changed their form more than once: and it may well be that the difficulty Burnton J found in discerning "any purpose or policy" in the way these complicated provisions now stand is due more to accident than anything else, in the process of piecemeal alteration they have undergone. 

14. Dealing with the point of principle first before delving into the detail of the regulations, it is in my judgment clearly the case that where a person is a patient unable to manage their own affairs and these are in the hands of a receiver acting under the directions of the Court of Protection, money paid into the hands of the receiver for the patient or into an account operated by the receiver in that capacity on the patient's behalf is money belonging beneficially to the patient, on whose behalf for this purpose the receiver is acting when he receives it: it is no longer money held in the Court of Protection, and the payment is equivalent to one made to the patient himself, not a third party. As a matter of law assets being administered on a patient's behalf either at the Court of Protection or by his or her receiver are still the patient's own assets; and it is only the special provisions of the income support regulations which cause them to be disregarded or specially treated in certain specified ways when computing the income or capital of a claimant. That in my judgment is established law, and implicit throughout the Court of Appeal's judgment in Beattie confirming the decision on the annuity arrangements in that case, which took as a starting point that (see CIS 144/99 para 17): 

"The right to go on receiving the payments under these annuity arrangements is, as a matter of general law, a right which belongs beneficially to the claimant himself, although of course administered on his behalf along with all his other assets by his father as receiver under the supervision of the Court of Protection" . 

15. Taking as the starting point that under the general law a fund of capital held for a patient at the Court of Protection representing personal injury compensation is the patient's capital, and the income from it his or her income, the income support regulations modify what is to be taken into account in assessing the patient's income or capital for income support purposes where he or she is an income support claimant, in a number of ways. As noted above, these ways have varied over time. 

First period: October 1990 to 2 October 1994
16. First, for the period before 3 October 1994, the only relevant exclusion of capital was that considered by Mr Commissioner Heald QC in CIS 368/94, under which by paragraph 12 of schedule 10 as it stood from 1 October 1990 there was to be disregarded from the calculation of a claimant's capital under reg 46: 

"12. Where the funds of a trust are derived from a payment made in consequence of any personal injury to the claimant, the value of the trust fund and the value of the right to receive any payment under that trust". 

17. At that time there was no special provision for disregarding capital held at the Court of Protection, and the consequence was that although such capital was itself disregarded as money held on trust for the purposes of this provision if derived from personal injury compensation, there was no corresponding provision for disregarding any income from it which was actually paid over to a patient's receiver, or into an account on his or her behalf. Such income was the claimant's income under the general law, and at that time was not saved from being counted as such for income support purposes, since the relevant provision for disregarding income under regulation 40(2) is limited by paragraph 22 of schedule 9 to: 

"(1) Any income derived from capital to which the claimant is … beneficially entitled but … not income derived from capital disregarded under paragraph 1, 2, 4, 6, 12 or 25 to 28 of Schedule 10". 

18. This was how the disregarding provisions stood in October 1992 which was the start of the material period in Beattie v Secretary of State, and explains why it was common ground in that case that the income from the capital fund held at the Court of Protection for the adult claimant would have fallen to be included in the income support calculation in the normal way at that time if the much greater amount of the annuity payments had not operated as it in fact did, to remove any question of entitlement to income support in any event for the material period from October 1992 onwards. 

Second period: 3 October 1994 to 5 October 1997
19. From 3 October 1994 an express provision for disregarding capital held in the Court of Protection was introduced for the first time, by the addition of a new paragraph 44 to Schedule 10 by amending regulations (1994 SI No. 2139). At that time however, and for the next three years this applied only while a claimant was under the age of 18, the original form of the paragraph as then in force being as follows: 

"44. Any sum of capital administered on behalf of a person under the age of 18 by the High Court … or the Court of Protection, where such sum derives from - 

(a) an award of damages for a personal injury to that person; or
(b) compensation for the death of one or both parents."

20. However the amending regulations introduced no amendment to the provision for disregarding income in paragraph 22 of schedule 9, which continued to list only paragraph 12, and not the new paragraph 44, of schedule 10 in the exceptions to the rule that income from capital itself disregarded under schedule 10 was to be correspondingly disregarded as income. Thus from 3 October 1994 onwards, 

(1) a minor patient still under the age of 18, who was having a sum of capital representing personal injury compensation administered on his or her behalf at the Court of Protection, was entitled to have that capital disregarded under paragraph 44 of schedule 10, independently of the question whether it also counted as capital held in trust to be disregarded under paragraph 12, and (resolving the ambiguity in paragraph 22 of schedule 9 in the claimant's favour as Mr Commissioner Powell in CIS 4037/99 and Burnton J in Bell's case in my view rightly did, by preferring the more specific provision to the general) also to have any income from it disregarded as his or her income for income support purposes even though actually paid over to a receiver; but

(2) these new provisions were of no application to an adult patient, such as the claimant in Beattie's case and the claimant in this present case were at all material times: for them the income support position remained as before.

Third period: 6 October 1997 onwards
21. For an adult claimant the change to the position described by Burnton J in his judgment in Bell's case came only on 6 October 1997, when a further set of amending regulations (1997 SI No. 217) introduced two alterations to the form of paragraph 44 set out above: first the words "under the age of 18" in the opening part of the paragraph were taken out, and second a condition that the person concerned is under the age of 18 was inserted at the end of sub-paragraph (b) so as to confine the age condition to cases of compensation for the death of one or both parents. 

22. From that date therefore, the effect was to make the specific provision for disregarding capital representing personal injury compensation at the Court of Protection apply generally to all claimants including adults, so that they were now brought into the same position as minors had been since 3 October 1994. As there was still no amendment made to paragraph 22 of schedule 9 to take capital disregarded under paragraph 44 of schedule 10 outside the general rule for the income of disregarded capital also to be disregarded as income, they were now also entitled to have the income from their Court of Protection funds disregarded from the reckoning of their income for income support purposes, even though it was actually paid over to their receiver or into an account outside the Court of Protection for their benefit.

23. It follows in my judgment that once the provisions assumed their present form, the claimant in the present case was entitled to be treated in the same way as the claimant in case CIS 4037/99 and the plaintiff in Bell, and to have her income for income support purposes computed under regulation 40 without including the periodic payments to her receiver, or into the building society account he maintained for her, out of the income from the capital compensation fund at the Court of Protection which was itself disregarded as capital under paragraph 44 of schedule 10. I agree with the decision of Burnton J that under that form of the provisions the ambiguity in paragraph 22 of schedule 9 must be resolved in favour of treating this as income from capital within the more specific provision in paragraph 44 of schedule 10, and I so hold. 

24. In the present case however, that does not cover the whole of the material period. The original adjudication officer's decision of 30 November 1998 had dealt with entitlement to income support back to 11 June 1997 when the provisions were still in their intermediate form described above, with paragraph 44 of schedule 10 applying only to persons under 18. Accordingly for the initial part of the period at issue, namely the part from 11 June down to and including 5 October 1997 inclusive, the claimant remained, as an adult, in the less favourable position of the claimant in Beattie's case as regards the income from the Court of Protection fund and this did have to be brought into the income support reckoning as income in the normal way. 

25. The consequence is that for that initial part of the period in issue, both the result reached by the tribunal chairman and his reasoning for it were wrong. For the remainder of the period from 6 October 1997 onwards, he actually came to the right result that the income fell to be disregarded from the computation of income, though as explained above he completed misdirected himself as to the reasons. Moreover he failed to go on to consider the implications of its having to be treated as capital under regulation 48(4), which is the corollary to its being disregarded from the calculation of the claimant's gross income under regulation 40(2) as the wording of the list of exceptions in regulation 48(4) and paragraph 22 of Schedule 9 is identical. As explained by Burnton J with whose reasoning in paragraphs 46-48 of the judgment in Bell I agree, the effect of introducing the "smaller class" of capital funds held at the Court of Protection in paragraph 44 of Schedule 10 is to take such cases for this purpose out of the "larger class" of the generality of personal injury trusts and thus outside paragraph 12, so that the income is not excepted from being treated as capital under regulation 48(4). 

26. The result is that I set aside the tribunal decision and substitute my own covering the two parts of the period at issue in the way set out in paragraph 2 above. 

Signed

P L Howell
Commissioner 
22 October 2001 

