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1. I allow the adjudication officer's appeal against the decision of the social security appeal tribunal dated 16 September 1994 as that decision is erroneous in law and I set it aside. I remit the case for rehearing and redetermination, in accordance with the directions in this decision, to an entirely differently constituted social security appeal tribunal: Social Security Administration Act 1992, section 23. 

2. This is an appeal to the Commissioner by the adjudication officer against the unanimous decision of a social security appeal tribunal dated 16 September 1994, which allowed the appeal of the claimant (a married man aged 53 at the relevant time) from the decision of the adjudication officer issued on 24 April 1994 in the following terms, 

"I have reviewed the decision of the adjudication officer dated 24.05.93 because I am satisfied that the requirements for entitlement to income support on grounds of incapacity are no longer satisfied. My revised decision is that [the claimant] is not entitled to Income Support on the grounds of incapacity because from 24.04.94 he is not incapable of work by reason of some specific disease or bodily or mental disablement and is therefore not exempt from the requirement to be available for employment." 

That review decision in fact was given under regulation 17(1) and (4) of the Social Security (Claims and Payments) Regulations 1987 (S.1. 1987 No.1968) - see below. 

3. The appeal was the subject of an oral hearing before me on 19 June 1995 at which the claimant was not present and was not represented. The adjudication officer was represented by Ms N. Yerrell of the Office of the Solicitor to the Departments of Health and Social Security. I am indebted to the claimant for his written representations and to Ms Yerrell for her assistance to me at the hearing. 

4. The tribunal's decision was, 

"To allow appeal and direct Income Support including Disability Premium payable from 24 April 1994." 

The disability premium element of the income support thus awarded by the tribunal's decision has in fact been suspended by the Secretary of State during the continuance of the adjudication officer's appeal to the Commissioner. The tribunal gave as its reasons for decision, 

"The review in this case was carried out under Regulation 17(4) Claims and Payments [Regulations 1987] whereas in a case where title to Income Support subsists, albeit on different grounds, CIS 251/1993 makes it mandatory that the review must be under Section 25 [of the Social Security Administration Act 1992]. That has not been done. Indeed Sickness Benefit Adjudication Officer had not given an opinion, which may have been a basis to infer Section 25 review, until after Income Support decision. The only lawful decision the Adjudication Officer could reach is Income Support including Disability Premium not payable on grounds of incapacity. The Adjudication Officer could not lawfully say Income Support not payable at all but could specify other grounds upon which payable i.e. availability. This does not appear to have been done. Today's decision does not prevent the Adjudication Officer now carrying out a Section 25 review but must remember that a medical opinion is not a change of circumstance for Section 25 review. (R(S)4/86)." 

5. Regulation 17(4) of the Social Security (Claims and Payments) Regulations 1987, S.I. 1987 No.1968, reads as follows, 

"Duration of awards 

17(4) In any case where benefit is awarded in respect of days subsequent to the date of claim the award shall be subject to the condition that the claimant satisfies the requirements for entitlement; and where those requirements are not satisfied the award shall be reviewed." 

6. The tribunal rightly (as Ms Yerrell agreed) held that regulation 17(4) was not apposite to a case where all that has occurred is a possible non-continuing entitlement to an element of income support but where entitlement to the basic rate of income support still continues. The tribunal rightly indicated that the only way in which there could be a review of the original award of income support (including the benefit of exemption from availability and subsequent inclusion of disability premium) would be under section 25 of the Social Security Administration Act 1992 the relevant parts of which read as follows, 

"Review of decisions 

25(1) ...any decision under this Act of an adjudication officer ...may be reviewed at any time by an adjudication officer or, on a reference by an adjudication officer, by a social security appeal tribunal, if - 

(a) the officer or tribunal is satisfied that the decision was given in ignorance of, or was based on a mistake as to, some material fact, or 

(b) there has been any relevant change of circumstances since the decision was given; or 

(c) it is anticipated that a relevant change of circumstances will so occur; 

.."

7. What had happened in the present case was that the claimant had been in receipt of Income Support since stopping work on 19 April 1991. On 5 May 1993 he became ill and because of that income support was paid to him without the need for him to show availability for work. After 28 weeks of illness i.e. from 18 November 1993 a disability premium was added to the claimant's income support. However, on 11 April 1994, the claimant was examined by a medical officer of the Benefit Agency Medical Service. That officer reported that the claimant, though incapable of his normal occupation as a heavy goods vehicle driver, was capable of other suitable work, the nature of which the officer indicated in his detailed report. As a result of that report, the sickness benefit adjudication officer gave on 17 May 1994 an opinion that the claimant was no longer incapable of all work but was capable of alternative occupations. On 24 April 1994 the income support adjudication officer gave the decision which is now the subject of appeal (see paragraph 2 above). As a result of that decision the claimant received no income support at all for the period from 24 April 1994 to 11 May 1994 and that is of course clearly wrong (see also paragraph 11 below).

8. I have allowed the adjudication officer's appeal against the tribunal's careful decision of 16 September 1994 because I accept Ms Yerrell's submission that the tribunal should have dealt with the question of incapacity also and, having identified the possibility of a review under section 25 of the Social Security Administration Act 1992, should have proceeded to conduct that review and enquire into the facts (as they had power to do under section 36 of the 1992 Act and generally under their inquisitorial jurisdiction). I appreciate the difficulty that the tribunal felt in this case but they, so to speak, left the case in the air. They should have proceeded to deal with the above matters. 

9. The position is, therefore, that at the moment there is still extant the original decision of the adjudication officer awarding income support to the claimant on a continuing basis, including an element for disability premium from 18 November 1993 onwards. As from 5 May 1993 (onset of claimant's illness) the decision or a subsequent one must be taken as having referred to the exemption from the need to be available for work contained in regulations 8(1) and 10A of and paragraph 5 of Schedule 1 to the Income Support (General) Regulations 1987, S.I. 1987 No.1967. As from 18 November 1993 the decision or a subsequent one must be taken to have included the disability premium payable under paragraphs 11 and 12(b) of Schedule 2 to the 1987 Regulations. The new tribunal will need however to conduct a review of the relevant awarding decisions in the light of the evidence constituted by the report of the examining medical officer of 11 April 1994 and a report from the claimant's doctor dated 20 February 1994, in which the doctor said "Good recovery would be fit now for employment though probably not heavy manual". 

10. In my judgment, a ground for review exists here under section 25(1)(b) of the Social Security Administration Act 1992, namely that there has been a "relevant change of circumstances since the decision was given". Such review can be retrospective. I appreciate that R(S) 4/86 held that the mere obtaining of a further medical opinion does not constitute a relevant change of circumstances. Nevertheless the further opinion after an examination may well disclose a state of facts i.e. that the claimant appears now to be able to do some work, even though not his regular occupation, which prima facie does constitute a relevant change of circumstances. Moreover, the very lapse of time which (under case law) means that a claimant is no longer just looked at from a point of view of his regular occupation. I could equally constitute a relevant change of circumstances, even without any further medical opinion being obtained (see paragraph 4 of CIS/251/93). 

11. The result is that I direct the new tribunal that they should hold a review in this case and hear evidence from the claimant and any other relevant evidence as to whether in truth at the relevant time he was capable of some work which he could reasonably be expected to do. If he was so capable, the appropriate revision of the original awards (including the disability premium) should be made by the tribunal. If however the tribunal concludes on the evidence that the claimant has remained incapable of all work which he could reasonably be expected to do then there will be no revision on the review. The disability premium that has been withheld from the claimant as a result of the suspension on appeal to the Commissioner should of course in those circumstances be paid to him. In any event, the tribunal will need to ensure in its review decision that income support, at least at the basic rate, is paid to the claimant for the period from 24 April 1994 to 11 May 1994, when he received no income support at all. 

12. On the question of availability, moreover, it should be noted that, under regulation 8(2) of the above-cited Income Support (General) Regulations 1987, the claimant is not required to be available for work so long as there apply the conditions of that regulation and in particular the condition that the claimant is pursuing an appeal against the adjudication officer's decision. The new tribunal will need to bear in mind the whole of regulation 8. 

13. Lastly, I draw to the new tribunal's attention a decision of another Commissioner on file CIS/045/94 (particularly paragraph 10) where the procedures in these cases were examined. That decision was given relating to the 'old' paragraph 5 of Schedule 1 to the 1987 Regulations (set out in paragraph 9 of that decision). That paragraph has been replaced from 31 March 1994 by S.I. 1994 No.527, regulation 7. The present case in fact needs to be dealt with under the original version of paragraph 5 hence the reference in paragraph 10 of the Commissioner's decision on file CIS/045/94 to the need for "a free-standing decision given under the authority of paragraph 5 of Schedule 1." What that means in the present case is that the tribunal as well as giving a review decision will need also to make a positive finding in their decision (immediately antecedent to the review decision) as to whether or not the claimant was capable or incapable of work. However, under the new version of paragraph 5 of Schedule 1 to the 1987 Regulations, I hold that no such independent or free-standing decision is needed since any award to a claimant of income support exempting him from availability or adding a disability premium must necessarily imply an adjudication officer's decision on the question of incapacity for work. No separate decision is therefore necessary. 
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