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Under regulation 17(3) of the Claims and Payments Regulations 1987 the AO has to decide whether it would be "inappropriate" to make an award for an indefinite period. This decision is starred because it deals with the practical consequences of such an award of income support to a transient claimant temporarily resident in a Night Shelter, and holds that in such a case an award from day-to-day (or for some other definite period) is appropriate. 
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1. My decision is that - 

(a) the unanimous decision of the Leicester social security appeal tribunal given on 29 September 1989 is erroneous in point of law and is accordingly set aside; 

(b) the claimant's entitlement to income support during the inclusive period from 27 June to 13 July 1989 is to be assessed and awarded pursuant to regulation 17(3) of the Social Security (Claims and Payments) Regulations 1987 (SI 1987 No 1968) for a definite period. 

2. The claimant appeals with leave of the chairman against the decision of the tribunal disallowing his appeal against the decision of the adjudication officer, issued on 29 June 1989, that - 

"The claim to Income Support shall be awarded for an indefinite period, as per regulation 17(1) of the Social Security (Claims and Payments) Regulations, and any change of circumstances shall be considered, as per paragraph 7 of Schedule 7 to the Social Security (Claims and Payments) Regulations 1987." 

3. At the material time the claimant was aged 19, single and in receipt of income support, a condition of which being that he should be available for employment. On 27 June 1989 the claimant moved to Leicester Night Shelter from the probation hostel where he had been living. On 28 June 1989 the claimant completed a form B1 declaring his change of circumstances, and the following day the adjudication officer decided that he was entitled to an increase in his income support to £81.95 per week, £59.15 of which was to be paid direct to the Night Shelter. That was the situation until the claimant left the Shelter on 13 July 1989 and became of no fixed abode; thereafter no further payments were made at "the Night Shelter rate". 

4. Also on 13 July 1989 the claimant signed a letter appealing against the adjudication officer's decision to make an indefinite award under regulation 17(1) of the Claims and Payments Regulations, rather than an award for a definite period under regulation 17(3), and he appointed Ms S. Sanford, then the anti-poverty officer (and now the benefits campaign manager) of              , to be his representative. 

5. I held an oral hearing of this appeal on 14 August 1990. The claimant, not altogether surprisingly, did not attend but was represented by Ms Sanford. The adjudication officer was represented by Mr Frank D'Souza of the office of the Solicitor to the Departments of Health and Social Security. 

6. By way of background I should say that it is clear that the claimant, whose present whereabouts are unknown, has little or no interest in this appeal; indeed, as Mr D'Souza pointed out, he had not suffered any loss as a result of the adjudication officer's decision. In reality the interested party to this appeal is the Night Shelter which, as Ms Sanford lucidly explained, was frequently deprived of payments they could - and she submitted should - have received as a result of adjudication officers making awards for indefinite periods. She told me, it was not disputed and I accept, that the average length of stay at the Shelter was between 3 and 7 days and that, because of the way the regulations were applied, a number of claimants came and went without ever being there on a benefit week commencement date, with the result that the Shelter never received payment for them. 

7. That unfortunate situation arises because awards were usually made under regulation 17(1) of the Claims and Payments Regulations which provides that - 

"(1) Subject to the provisions of this regulation and of section 20(6) of the Social Security Act 1986 (family credit) a claim for benefit shall be treated as made for an indefinite period and any award of benefit on that claim shall be made for an indefinite period." 

8. However, regulation 17(3) provides that - 

"(3) If, in any case outside paragraph (2), it would be inappropriate to treat a claim as made and to make an award for an indefinite period (for example where a relevant change of circumstances is reasonably to be expected in the near future) the claim shall be treated as made and the award shall be for a definite period which is appropriate in the circumstances." 

Ms Sanford's contention was that the circumstances of residents at the Shelter necessarily changed "in the near future" and that if awards were made under regulation 17(3) they could be on a day-to-day basis - a day being a definite period - unless it was possible to predict the precise date of departure. 

9. As I see it, the difficulty outlined by Ms Sanford in fact arises not by reason of these paragraphs which, taken in isolation, would not seem to preclude payments for specific days of residence whichever paragraph is applied, but because paragraph 7(1)(a) of Schedule 7 to the Claims and Payments Regulations 1987, as amended by SI 1988 No 522 with effect from 11 April 1988, provides that - 

"7.(1) ...where the amount of income support payable under an award is changed because of a change of circumstances that change shall have effect - 

(a) where income support is paid in arrears, from the first day of the benefit week in which the change occurs." 

Ms Sanford told me, and again I accept, that the vast majority, if not all, Night Shelter residents were paid in arrears and, therefore, any change in a claimant's circumstances during his (or her) brief stay - the most common change being the claimant's departure - was related back to the beginning of the benefit week. As such changes usually meant that entitlement was either reduced or extinguished and, in any event, the Night Shelter would not figure in the revised calculation, the result was that the Shelter frequently received nothing for the services they had provided during the week in which such a change occurred. Indeed, as Ms Sanford put it, "the stay at the Night Shelter is treated as if it had not happened". 

10. That then is the background to the questions the tribunal had to deal with. I do not need to go into their decision in detail; it suffices to say that they gave as their first - and principal - reason for disallowing the appeal that - 

" ...the words 'claim for benefit' applied to the first occasion when a claimant applies for benefit and becomes entitled thereto and that if on that occasion an award was made for an indefinite period, such an award could not be re-assessed as an award for a definite period unless the applicant notified the Department that the conditions of his entitlement to benefit would cease on a date certain in the near future." 

Ms Sanford contended - and Mr D'Souza conceded - that that proposition contained an error of law ex facie in that it ignored the definition of "claim for benefit" in regulation 2(1)(c) of the Claims and Payments Regulations as including - 

"(c) an application for the review of an award or a decision for the purpose of obtaining any increase of benefit, but does not include any other application for the review of an award or a decision." 

In the instant case it is plain that when the claimant entered the Night Shelter he made an application for review of his previous award for the purpose of obtaining an increase of benefit. On that ground I hold that the tribunal's decision is erroneous in point of law and I set it aside. I would add that it would produce an absurd result if a claimant who was not in receipt of benefit on entering the shelter could have his application considered under regulation 17 (3), whereas a claimant already in receipt of benefit could not. 

11. It seems to me that I have all the information necessary for me to give the decision which the tribunal should have given, and I therefore do so pursuant to my power under section 101(5)(a)(i) of the Social Security Act 1975, as amended. 

12. Under regulation 17(3) of the Claims and Payments Regulations the adjudication officer has a limited - but nevertheless important - discretion to decide whether or not it "would be inappropriate" to make an award for an indefinite period. In the instant case the adjudication officer apparently exercised his discretion in accordance with the guidance given in paragraphs 34001 to 34003 of the Adjudication Officer's Guide, a copy of which he annexed to his submission to the tribunal. That gives examples of situations when definite or indefinite awards should be made, about which I make no comment. However paragraph 34002 concludes - 

"There is no statutory definition of the period within which the change must be expected. The AO must therefore consider what is reasonable or practical and decide the period of the award on that basis." (my emphasis) 

Mr D'Souza argued that the adjudication officer had exercised his discretion properly, albeit "without any great knowledge of the maximum period of stay" in the Night Shelter, and that his decision should not be lightly interfered with. It seems to me, however, that in the extremely unlikely event of the adjudication officer not being aware of the usual length of stay at the shelter - and it must be something which has arisen frequently in the past - , it was incumbent on him to inform himself so that he could exercise his discretion in an informed, reasonable and practical manner. 

13. Ms Sanford told me and I accept that under the supplementary benefit regulations payments were made on a daily basis, and that would seem an eminently sensible course. In view of my findings set out above, I have no doubt that the application for review on the claimant going to the Shelter was a "claim for benefit" within the meaning of regulation 17(3), so that there is plainly jurisdiction to treat it as made for a definite period, always providing it would be "appropriate in the circumstances" to do so. I am satisfied that, in view of the special service the Leicester Night Shelter offers and the particular manner in which it operates, it would clearly be appropriate for claimants at the shelter to be awarded benefit for a definite period; that would be, where the length of their residence was ascertainable in advance, for the period of their stay, and where that period was uncertain on a day-to-day basis - in effect making a number of separate decisions of one day's duration each, a day being a definite period. 

14. In my judgment that would have been the appropriate way for the adjudication officer to have exercised his discretion under regulation 17(3), and accordingly the decision which the tribunal should have given. In the circumstances the matter will be referred back to the adjudication officer to make the necessary assessment of the claimant's entitlement and payment of any difference resulting which, as I understand it, is likely to be non-existent in this case. 

15. For the sake of completeness I would add that it seems to me that such a course would have few, if any, inconvenient consequences either for the Department or claimants and, indeed, would probably reduce the number of decisions requiring review. Regulation 17(4) of the Claims and Payments Regulations provides that - 

"(4) In any case where benefit is awarded in respect of days subsequent to the date of claim the award shall be subject to the condition that the claimant satisfies the requirements of entitlement; and where those requirements are not satisfied the award shall be reviewed." 

That paragraph applies to awards both for definite and indefinite periods, but in practice review must most frequently arise where the award is for an indefinite period. An award for a definite period ceases by effluxion of time and, where it is made from day-to-day, a day will, or may, arrive when the conditions for payment of benefit are no longer satisfied. In the situation at present under consideration in this appeal the need to review a decision would, as I see it, only arise where a claimant curtails his anticipated stay at the Shelter which, in view of the usual length of stay of between 3 and 7 days, would be unlikely to occur very frequently. 

16. The claimant's appeal is allowed and the decision I substitute for that given by the tribunal is set out in paragraph l(b) above. 
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