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1. My decision is that the decision of the social security appeal tribunal given on 13 February 1991 is erroneous in point of law, and accordingly I set it aside. As it is expedient that I give the decision the tribunal should have given, I further decide that as at 29 October 1990 the claimant must be treated as possessing capital in excess of the prescribed limit of £8,000, and accordingly from that date was not entitled to income support. 

2. This is an appeal by the claimant, brought with the leave of the tribunal chairman, against the decision of the social security appeal tribunal of 13 February 1991. The claimant asked for an oral hearing, a request which was acceded to. At that hearing the claimant, who was present, was represented by Mr A J Short of Counsel from the                       , whilst the adjudication officer appeared by Mr S M Cooper of the Solicitor's Office of the Departments of Health and Social Security. I am indebted to both of them for their very helpful submissions. 

3. On 16 February 1989 the claimant, who had been in receipt of supplementary benefit/income support since 6 April 1987, but had had it terminated immediately prior to 16 February 1989 made a new application for income support. In paragraph 5(c) of the claim form the claimant wrote as follows:- 

"Myself and wife own a half share in [ , Boston] together with my son. My son and family live in it. I have owned this for the entire period of my claim to benefit. The share is worth more than £6,000." 

Apparently, the claimant's wife had written to the Department stating that she and her husband were maintaining separate households - they were subsequently divorced - and as a result a visit was made to ascertain the position. The claimant agreed to continue claiming for his wife and to pay money over to her. The report of that visit contained the following comment:- 

"Initially claimant said that he owned no property or land but after an interruption by wife they said they did have a half share in property at , Boston where their son lives. Claimant's name is on the deeds as he built the property with his son when they were in the building trade in the 1970's. Claimant's wife put money into the property although her name doesn't appear on the deeds. She is unsure if she has any legal entitlement to a part share in the property but is to seek advice from her solicitor. Son is not elderly or sick." 

No award of benefit was made. 

4. A further visit took place on 25 April 1989. The claimant's wife stated that she did not wish her husband to make a claim for her, and a new claim form was issued to the claimant for completion as a single person. That claim form was completed by the claimant on 2 May 1989. The local office asked whether the claimant's name still appeared on the deeds of , as a joint owner, and when he answered "No" the Department wanted proof that he had divested himself of the property. A letter of explanation was forthcoming from his solicitors dated 11 May 1989 which contains, inter alia, the following observations:- 

"We confirm that our Client [i.e. the claimant] is not the owner of the property , Boston. The only reason our client's name appeared on the Title Deeds was due to a misunderstanding when the property was originally conveyed and the property was registered as being in the joint names of [the claimant] and [the claimant's son] and the error has now been rectified. 

The plot of land on which the property , Boston was built was purchased by [the claimant's son] .... [who] then built the bungalow at with the help of his father ... both [the claimant] and [the claimant's son] being bricklayers. 

....

Upon completion [the claimant's son] and his family occupied the bungalow. [The claimant's son] has paid for the mortgage throughout. 

This error, as stated previously, has now been rectified. The property has been conveyed into the sole name of [the claimant's son] without payment of any consideration to [the claimant]." 

Again the application for benefit was refused. 

5. On 12 September 1989 the claimant made a further claim for income support. This would also appear to have been rejected on 26 September 1989, and thereafter the adjudication officer refused to alter his decision. In a letter dated 22 November 1989 to the claimant's solicitors the adjudication officer wrote, inter alia, as follows:- 

"I have reviewed my decision on the information which you have supplied, but my original decision still stands. [The claimant] is not entitled to Income Support as he is treated as having capital to the value of more than £6,000, as he deprived himself of a half share in a property which he chose to transfer into his son's name. 

You state in your letter that [the claimant] received Supplementary Benefit/Income Support for most of the time that his name was on the title deeds of , Boston. This was because [the claimant] failed to tell us about his share in that property therefore he was actually overpaid. 

It was in February 1989 that he and his then wife declared that they owned a half share in the above mentioned property. He told us that he and his son had built the property together as both were in the building trade. His wife also said that she put money into the property. 

On the information I have available to me, I am unable to change my original decision made on 26.9.89." 

6. On 1 November 1990 the claimant made a fresh application for income support, which was again refused. (For reasons not clear to me this application was treated as made on 29 October 1990). In due course, the claimant appealed to the tribunal, who in the event upheld the adjudication officer. The tribunal did not accept that the claimant's name had been put on the title deeds in error, but were satisfied that he had an equitable interest therein. They found on the facts that he had a half share. Moreover, by virtue of the draconian provisions contained in regulation 52 of the Income Support (General) Regulations 1987, it was enough if the tribunal were satisfied that the claimant had at least some beneficial interest in the property for him to be deemed to be a half share therein. For that particular provision stipulates that "where a claimant and one or more persons are beneficially entitled in possession to any capital asset they shall be treated as if each of them were entitled in possession to the whole beneficial interest therein in an equal share". 

7. However, it is not clear why the tribunal reached the conclusion that the claimant had any beneficial interest in the property. They appear to have accepted that the purchase price of the land - it was bought in 1974 - was provided exclusively by the son, and that the latter had also assumed liability for the entire mortgage raised to cover the cost of materials used in the construction of the house between 1979 and 1983. Moreover, it was accepted that the son had provided the labour, although there was some evidence that the father had helped to a small extent and that the wife had made a small financial contribution. In an interview with the son in 1983, he is reported as having stated that "the only help father has given is the odd hour or 2 work carried out on bungalow 3 or 4 years ago". Accordingly, as the tribunal did not have before them the deed under which the land was first transferred to the claimant and his son, both must be deemed to have owned the property proportionately to the financial outlay (whether directly in the form of money or indirectly in the form of labour) expended by them respectively. The tribunal failed to find exactly how much work the father had done and how much were the contributions by his wife. But on the evidence, it far from clear that the father's contribution was other than de minimis. The same might be said of the wife's financial contribution, but in any event she was never the legal owner. Manifestly, the tribunal should have explained why it was that the claimant had a beneficial interest in the property. Certainly, it was not enough to say that he had a half interest without some explanation as to how that conclusion was arrived at. There was a breach of regulation 25(2)(b) of the Adjudication Regulations, and accordingly I must set aside the tribunal's decision. 

8. However, I do not consider that it is necessary for me to remit the matter to a new tribunal for rehearing. I can conveniently dispose of the appeal myself. 

9. When I came to hear the case, I found that a vital piece of evidence had come to light since the tribunal hearing and the written submissions of the parties to the Commissioner, namely the actual conveyance of the plot of land, on which the house was built, to the claimant and his son. The property was conveyed to them "to hold the same ... in fee simple [upon trust for sale for themselves] as beneficial tenants in common in equal shares". Moreover, in the recitals it was stated that "the purchasers have provided the said purchase price [i.e. £1,500] in equal shares and have requested that the said property shall be conveyed to them as tenants in common in the manner hereinafter appearing". This document undermines the finding of the tribunal that the whole purchase price of the land was provided by the son. However, as will become apparent hereinafter, it is unnecessary for me to investigate this aspect of the case. 

10. Faced with this new evidence, Mr Short argued that the effect of the Trust Deed was modified by subsequent events. He invoked the principle of proprietary estoppel. He pointed out that, some years after the land was purchased, the claimant's son had at his own expense built a house on the property, the claimant's contribution being de minimis, and that he rightly expected to be able to live there indefinitely. 

11. The effect of the equitable doctrine of proprietary estoppel is explained in Snell's Equity at pages 573-574 of the 29th edition:- 

"... the equity is based on estoppel in that one (A) is encouraged to act to his detriment by the representations or encouragement of another (O) so that it would be unconscionable for O to insist on his strict legal rights." 

There have to be 3 elements, namely detriment, expectation or belief, and encouragement. As regards the first "there is no doubt that for proprietary estoppel to arise the person claiming must have incurred expenditure or otherwise have prejudiced himself or acted to his detriment." In the present case, the son had acted to his detriment in that, notwithstanding that he only owned half the plot, he had incurred all the expenditure of building the house. As regards expectation or belief, "A must have acted in the belief either that he already owned a sufficient interest in the property to justify the expenditure or that he would obtain such interest" (see Ramsden v. Dyson (1866) L.R.l H.L.129 at 140, 168, 170; Inwards v. Baker [1965] 2 Q.B. 29). In the present case, the claimant believed that, notwithstanding he only owned a half share, he would be allowed to continue in the house indefinitely. Thirdly as regards encouragement "A's belief must have been encouraged by O .... this may be done actively, as where a father persuades his son to build a bungalow on the father's land [see Inwards v. Baker], or a mother assures her daughter that she will have the family home for her life, or a man assures his former mistress that the house in which they lived together is hers". In the present instance, the father had to some extent actively assisted in building the house, and accordingly had encouraged its construction. Mr Short argued that a proprietary estoppel existed which affected the claimant's half interest. 

12. Mr Short then contended that the claimant's half interest had to be valued on the basis that the son could invoke the equitable doctrine of proprietary estoppel. Under that doctrine the court would give such relief as was necessary in the circumstances; in particular it might allow the claimant to live there indefinitely. And if that was the basis of relief, then for all practical purposes the claimant's half share was worthless. No one would purchase it because it would effectively confer no benefit. There would be no right to possession nor any right to rent. And if that were so, then the claimant was never possessed of capital in excess of £8,000, and it was immaterial whether or not he had divested himself for the purposes of claiming income support. 

13. Mr Cooper argued that, even if Mr Short's approach were correct - and he contended that it was not - it was far from clear that a court would grant in effect a perpetual licence to occupy the property. The court would only grant what was sufficient to do justice, and a licence to occupy indefinitely or for life would effectively deprive the claimant, who was in his 70's, of his contribution to the initial purchase of the land, as set out in the conveyance. And if the Court did not grant a perpetual licence, the half share in the property was not valueless. 

14. As regards satisfaction of the equity, Snell at pages 577, 578 has the following to say:- 

"If the equity is established, effect is given to it in one of the ways most appropriate. Often it suffices merely to dismiss an action brought by O to enforce his legal rights. Thus a claim for possession may be dismissed or a claim to enforce a mortgage may be restrained .... A may be given an equitable lien on the property for his expenditure or for the value of his improvements; and in such cases he will be treated as a mortgagee in possession. Alternatively, an order for possession against A may be made conditional upon O repaying the cost of improvements effected by A. .... In many cases justice cannot be done by the mere use of the doctrine by way of defence, or by recoupment of expenditure, even where this is small, but A must be granted some right. ..... O may be compelled to convey the land on being paid its unimproved value, or to hold the land on trust for sale, and to hold the proceeds after discharge of the respective expenditure of A and O to divide the residue between them. Or the circumstances may indicate that A is to have a lease, perpetual easement, a life interest, a perpetual licence or a licence for as long as he desires to use the premises as his home ...."

In short, the court will apply whatever is the appropriate remedy to do justice to the situation. Although Mr Short contended that the only appropriate form of relief was the granting of the right to remain in the house as long as he wished, I am not satisfied that that would necessarily be the court's view. 

15. Mr Cooper, however, argued that the question discussed above simply did not arise. He said that the relations between the parties had been fixed by the original conveyance. They had agreed that they would hold the property upon trust for themselves as tenants in common. Unless and until the terms of that trust were varied, such terms governed all subsequent relations. If the claimant's son elected to spend money on improving land in which he had only a half share, he did so knowingly. The case was quite different from those referred to in Snell where the parties had not previously defined their relationship. An analogous situation would arise where two persons held securities or cash on trust for themselves as tenants in common. If one party decided to add to that fund, he did so in the knowledge that he was effectively giving up a beneficial interest in one half of that addition. I see the force of Mr Cooper's contention, and accept it. 

16. Although, perhaps, on the face of it, it looks somewhat startling that the claimant in the present case should have voluntarily incurred the entire cost of building when he only enjoyed one half of the beneficial interest therein, there may, for all I know, have been sound reasons for his so doing. Such action might have been a quid pro quo for some other concession granted by the claimant. Or it may simply have been an act of generosity. The only thing that matters is that it was in fact done, and no attempt had been made to vary the terms of the trust. Moreover, it is significant that the claimant at the time he was interviewed maintained that he had a half share in the property. Manifestly, he did not consider that there had been any change in the relationship between the parties. He owned half the house. 

17. Accordingly, as there is evidence that, at the date of claim, the value of the property was some £75,000, then even after the deduction of the mortgage and the other expenses referred to in regulation 49 the value of the claimant's half share came to something in the region of £26,250. This was clearly far in excess of the £8,000 statutory limit, and accordingly the claimant was not entitled to income support as from 29 October 1990. Of course, the time may come when by the combined effect of a reduction in the market value of the house and the operation of the diminishing capital rule, the claimant may be able to establish that his notional assets have fallen below the statutory maximum, in which event entitlement will arise. When the claimant considers that such time has come, he can apply for review. 

18. For completeness, I would add that I am satisfied, as was the tribunal, that when the claimant came to divest himself of his interest, which took place after he became aware of the capital limits and of the detrimental effect on his claim of his half share, he had as a significant motive the securing of income support. 

19. Accordingly, my decision is as set out in paragraph 1.

(Signed) D.G. Rice 

Commissioner
(Date) 1 October 1992 

