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1. My decision is that the decision of the social security appeal tribunal given on 2 June 1994 is erroneous in point of law, and accordingly I set it aside. I direct that the appeal be reheard by a differently constituted tribunal, who will have regard to the matters mentioned below.

 

2. This is an appeal by the claimant, brought with the leave of a Commissioner, against the decision of the social security appeal tribunal of 2 June 1994.

 

3. On 8 February 1994 the adjudication officer reviewed the award to the claimant of income support, and decided that he was no longer entitled thereto, because from 14 December 1993 he was not incapable of work by reason of some specific disease or bodily or mental disablement, and was therefore not exempt from the requirement to be available for employment.

 

4. In due course the claimant appealed to the tribunal who gave the following decision:

 

"The appellant is not entitled to Income Support on the ground of incapacity because from 14 December 1993 he is not capable of work by reason of some specific disease or bodily or mental disablement. He is not exempt from the requirement to be available for employment".

 

5. In my judgment, both the adjudication officer and the tribunal have approached this whole matter in a somewhat muddled fashion. In order to understand the real issues, I must go into the history of this case. On 2 February 1991 the claimant was awarded income support. This was to continue indefinitely, ie unless and until it was reviewed. Seemingly, the adjudication officer accepted that the claimant need not be available for work. It appears that the claimant provided evidence of incapacity in accordance with regulation 2 of the Social Security (Medical Evidence) Regulations 1976 [SI 1976 No 615], and initially there was no determination that he was not incapable of work. Accordingly, the claimant satisfied paragraph 5 of Schedule 1 to the Income Support (General) Regulations 1987 [SI 1987 No 1967], and as a result, pursuant to regulation 8(1), was not required to be available for employment as a condition of receiving income support.

 

6. However, after a while the income support adjudication officer referred to the invalidity benefit adjudication officer the question whether or not the claimant was in fact incapable of work. On 14 December 1993 the claimant was examined by an examining medical officer of the Benefits Agency, who gave it as his view that the claimant was not incapable of work. He reported as follows:

 

"This man has a 4 year history of neck pain (cervical spondylosis). His main problem now is pain in his left upper arm when he moves it - particularly if he raises arm. His neck is only effective for 3-4 days 3 x 1 month after using left arm. I can't find anything wrong with his neck but he does have limitation of reversing left arm due to pain. He takes analgesics when neck bad and gets relief. He does not wear a collar and has not had physio".

 

On 20 January 1994 the claimant completed a questionnaire to enable consideration to be given to his capacity for suitable employment. On 27 January 1994 an adjudication officer, presumably the adjudication officer for invalidity benefit, decided that the claimant was not incapable of work. On 8 February 1994 in his decision the income support adjudication officer either recited the decision of the invalidity benefit adjudication officer that the claimant was not incapable of work or himself made a decision to that effect. It is immaterial which it was. The only thing that matters is that an adjudication officer made the necessary determination.

 

7. In the light of the decision that the claimant was not incapable of work the claimant longer satisfied paragraph 5 of Schedule 1, with the result that he could no longer qualify for income support unless he was available for work. The income support adjudication officer was at liberty, and under a duty, so to decide. Seemingly, he withdrew the exemption from the requirement to be available for work as at the date of the issue of his decision, namely 8 February 1994. However, the adjudication officer went further. He not merely withdrew the exemption, but he disentitled the claimant to benefit. But on what authority? The effect of the claimant's no longer being able to satisfy paragraph 5 of Schedule 1 was to cause the withdrawal of his exemption from the requirement to be available for employment. He could still establish title to income support, provided he made himself available. At the time the exemption was withdrawn the adjudication officer did not know whether the claimant would make himself available or, if he was prepared to make himself available, when. In my judgment he was not at liberty to withdraw benefit until the claimant had had an opportunity to make himself available, and had refused so to do. Only from that latter date would the adjudication officer be at liberty to withdraw benefit. There then would be a material change of circumstances under section 25 entitling the adjudication officer to review the award. Alternatively, he could review under regulation 17(4) of the Social Security (Claimants Payments) Regulations 1987 [SI 1987 No 1986].

 

8. Unfortunately neither the adjudication officer nor the tribunal analysed the matter in the way set out above. As regards the appeal to the tribunal, the only issue really considered was whether or not the decision that the claimant was not incapable of work was sustainable on the evidence. I am not even sure that that particular decision, as distinct from the decision refusing benefit, was the subject matter of appeal, although it may have been by implication. But, be that as it may, the tribunal erred in deciding that the claimant was not entitled to income support because he was incapable of work. The capacity for work led to the loss of exemption from requirement of availability, but it did not ipso facto bring about disentitlement to benefit. In approaching the matter in the way they did, the tribunal erred in point of law, and I must set aside their decision. I direct that the appeal be reheard by a differently constituted tribunal, who will have regard to the principles set out above. Manifestly, as at 8 February 1994 there were no grounds for reviewing the decision of the adjudication officer dated 2 February 1991 awarding income support. Disallowance could only follow the refusal of the claimant to make himself available for work. However, the new tribunal will be concerned with the position not merely on 8 February 1994, but throughout the whole period from that date to the date of their decision, and if they take the view that, at a date falling within that period, the claimant failed to make himself available for work, they will discontinue benefit from that date, and it cannot not be awarded to him again unless and until he makes a further claim, and on the facts establishes title thereto.

 

9. I allow this appeal.

D.G. Rice
Commissioner 
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