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1. I allow this appeal by the claimant. However, pursuant to section 23(7)(a)(i) of the Social Security Administration Act 1992, I give the decision which I consider the tribunal should have given. My decision is that the claimant was entitled to housing costs comprising the eligible rent of £30.56 per week plus the appropriate amount of eligible interest to be calculated by the adjudication officer. 

2. By a decision issued on 30 October 1990 the adjudicating officer decided that the claimant's applicable amount for income support included an amount for housing costs of £43.16 from 1 November 1989. The claimant appealed. As a result of the appeal the adjudication officer reviewed that decision and decided that the amount for housing costs was £42.09 and not £43.16. On 29 April 1991 the social security appeal tribunal decided: 

"[The claimant's] eligible interest has to be restricted under paragraph 10 of Schedule 3 of the Income Support (General) Regulations so as to limit his housing costs since he purchased his home on 5/9/88 but the correct calculations have not been met and so would need to be recalculated." 

The claimant appeals with leave of another Commissioner. 

3. On 14 July 1992 I held an oral hearing. The claimant was present and was represented by Mr. W. Stone, an advice worker of the Brighton Rights Advice Centre. The adjudication officer was represented by Mr. S. Cooper of the Office of the Solicitor to the Departments of Health and Social Security. After hearing some submissions I adjourned the hearing of the appeal to 30 July 1992. I issued a direction in which I directed the adjudication officer to give to the claimant's representative as soon as possible the following information: 

(i) The date of the original decision awarding income support to the claimant. 

(ii) The date of the review decision awarding housing costs restricted to the amount of the eligible rent under paragraph 10(1) of Schedule 3 to the General Regulations. 

(iii) Stating whether the decision issued on 30 October 1990, the subject of the present appeal, was a review decision, and if it was a review decision stating which decision was being reviewed and stating the date of that decision. 

I also directed the claimant's representative to make a further written submission by 28 July 1992. 

4. On 30 July 1992 the oral hearing was resumed. The claimant was not present but Mr. Stone represented him and Mr. Cooper represented the adjudication officer. I am grateful to them for their assistance. The case raises a number of problems. 

5. The Law 
To understand how the case arises, it is necessary to refer to the Income Support (General) Regulations. Regulation 17(1)(e) of the General Regulations provides that a claimant's weekly applicable amount for income support shall include: 

"(e) any amounts determined in accordance with Schedule 3 (housing costs) which may be applicable to him in respect of mortgage interest payments or such other housing costs as are prescribed in that Schedule." 

Paragraph l(a) of Schedule 3 to those regulations provides that the amounts which may be applicable to a person in respect of mortgage interest payments or other prescribed housing costs shall include "mortgage interest payments". Paragraph 10(1) of Schedule 3 provides that where a claimant occupies a dwelling as his home with security of tenure and acquires "some other interest in the dwelling occupied as the home" the applicable amount "shall initially be restricted to the amount of the eligible rent immediately before the acquisition and shall be increased subsequently only to the extent that this is necessary to take account of any increase, after the date of the acquisition, in expenditure on any housing costs." 

6. On 5 September 1988 the claimant bought the local authority house in which he had been residing and for which he had been paying rent as a secure tenant. He purchased the house with the help of a mortgage. 

7. The information supplied by the adjudication officer in response to my direction and supplemented at the oral hearing is as follows: 

(1) By a decision issued on 28 March 1988 the adjudication officer awarded to the claimant income support. 

(2) By a decision dated 8 August 1988 the adjudication officer reviewed the decision dated 28 March 1988 and awarded housing costs but restricted the amount of those costs to the amount of rent payable by the claimant before he purchased the house, namely £30.56 per week, together with the rates of £7.61 per week, making a total as housing costs of £38.17 per week. 

(3) On 5 September 1988, as I have already said, the claimant bought the local authority house in which he had been living. The mortgage was £26,560. The amount of interest that would have been allowed under paragraphs 7 to 9 of Schedule 3 was £44.06 per week. 

(4) By a letter written on or about 1 November 1989 and received at the local office on 2 November 1989 the claimant wrote: 

"I am writing to you prior to a phone call, saying that you could help us with the extra mortgage, if we sent you forms from the Building Society which I have enclosed, our mortgage has gone up twice since I last was in contact with you as we did not know we could get help, until we were told, we have tried very hard to struggle along but now find it impossible, I do hope you can help us." 

(5) On 6 December 1989 form A6 shows an assessment which reads as follows: 

"Restricted housing costs incorrect as rates allowed. 

... From 5/9/88 housing costs should be restricted to £30.56 rent. 

From 1/10/88 rent = £30.56 plus £4.78 = £35.34. 

From 1/11/89 weekly costs = £35.34 

Increase = £20.21 

Housing costs = £55.55"

(6) By a decision dated 20 December 1989 the adjudication officer awarded weekly benefit of £150.95 including £55.55 housing costs, effective from 1 November 1989, on the ground that housing costs had increased. 

(7) By the decision issued on 30 October 1990 (the decision which is the subject of the appeal) the adjudication officer awarded weekly benefit of £138.56 including, as I have said in paragraph 2 above, housing costs of £43.16 from 1 November 1989 but as a result of the appeal that decision was varied and the amount allowed for housing costs was £42.09. 

As I have said above, the social security appeal tribunal decided that the housing costs were to be restricted in effect to the "eligible rent" but that the correct calculations had not been met "and so would need to be recalculated". That appears to be based upon the argument of Mr. Stone as recorded in the chairman's note of evidence that the figures needed adjusting because MIRAS was not applicable. 

8. Review 
The first question that arose on the appeal was whether or not the decision of the adjudication officer issued on 30 October 1990 was a review decision. 

9. I refer to section 104 of the Social Security Act 1975 which provided for review of decisions. Section 104(1) provided: 

"(1) Any decision under this Act of an adjudication officer, a social security appeal tribunal or a Commissioner may be reviewed at any time by an adjudication officer ... if - 

(a) the officer ... is satisfied that the decision was given in ignorance of, or was based on a mistake as to, some material fact; or 

(b) there has been any relevant change of circumstances since the decision was given; or ...".

As from 6 April 1990 a new ground was introduced by subsection (lA) which provided: 

"(lA) Any decision of an adjudication officer may be reviewed, upon the ground that it was erroneous in point of law, by an adjudication officer ..." 

In other words, as at 30 October 1990, the decision of an adjudication officer might be reviewed at any time on the ground that the decision was given in ignorance of, or was based on a mistake as to, some material fact or there has been "any relevant change of circumstances since the decision was given" or on the ground of error of law. 

10. At the oral hearing before me on 30 July 1992, Mr. Cooper submitted that the decision of the appeal tribunal was erroneous in law because the appeal tribunal had failed to deal with the question of review. They failed to identify the decision being reviewed and failed to decide whether or not there were grounds for review. He referred to CSSB/540/89 at paragraph 15 where Mr. Commissioner J.G. Mitchell stated that decisions of social security appeals tribunals should deal explicitly with the review issues and failure to do so "will usually render their decisions liable to be set aside on appeal as erroneous in law ...". 

11. I agree with that submission. It is clearly incumbent upon an appeal tribunal to determine whether or not a decision of an adjudication officer was a decision on review. If it was a decision on review, then two issues arise: 

(i) Are there grounds for a review as provided in section 104(1) and (lA)? 

(ii) If there are grounds for a review, ought the decision under review to be revised? 

12. In my judgment, the appeal tribunal failed to consider the question of review and failed to deal with the issues that I have described and their decision was, therefore, erroneous in law and I set it aside. 

13. I find that the decision issued on 30 October 1990 was a decision which reviewed the decision dated 20 December 1989 and substituted as the amount of housing costs allowable from 1 November 1989 the sum of £43.16 for the sum of £55.55 which had been allowed by the decision dated 20 December 1989. According to form A14 (1988), the new figure was issued as "housing costs incorrectly calculated". That indicates that the ground of review was that the decision dated 20 December 1989 was based on a mistake as to some material fact i.e. some mistake in the calculations: section 104(1)(a). Accordingly, there were grounds for review of that decision. 

14. Having established that the decision dated 20 December 1989 was reviewed on the ground of a mistake as to a material fact, the next question that arises is the extent of the review. At the oral hearing before me, Mr. Cooper submitted that a review of the decision dated 20 December 1989 would open up the decision dated 8 August 1988 and enable that decision to be reviewed. For that, of course, is the decision that the claimant really wishes to have revised so that housing costs are not restricted to the amount of the rent that he was paying to the local authority prior to his purchase of the house. 

15. Mr Stone at the oral hearing submitted that it was apparent from the decision of the appeal tribunal that they did consider and by implication review the decision of 8 August 1988 since they decided that the claimant's eligible interest had to be restricted under paragraph 10 of Schedule 3 "so as to limit his housing costs since he purchased his home on 5/9/88". In other words, they made a decision restricting the housing costs to the eligible rent. Their decision should, he submitted, have been that the 8 August 1988 decision was reviewable - and he submitted, for the reasons which I will set out below, that that decision should have been revised. 

16. This question was considered very fully by Mr. Commissioner J.G. Mitchell in a series of cases, namely CSSB/544/89, CSSB/470/89, CSSB/540/89 and CSSB/238/89. The issues discussed by the learned Commissioner arose out of views expressed by Mr. Commissioner Walker in the Common Appendix to a series of decisions of his (CSSB/297/89, CSSB/308/89, CSSB/433/89, CSSB/298/89 and CSSB/281/89) and in CSSB/238/89 at paragraph 6 Mr. Commissioner Mitchell refers to the Common Appendix at paragraph 28 where Mr. Commissioner Walker had quoted section 104(3) of the Social Security Act 1975 - 

"(3) On receipt of any such application, the adjudication officer shall proceed to deal with or refer any question arising thereon in accordance with sections 99 to 101." 

And Mr. Commissioner Walker stated: 

"The common thread word 'question' persuades me that once the ground has been made out for a review under section 104(1) the adjudication officer may only decide, on the review, that which arises out of that question. Thus, for example, if an application raises a question of a relevant change of circumstances since the decision was given then, on the review, it is only the consequences of that change of circumstances to which effect may be given by varying the terms of the current version of the decision." 

Mr. Commissioner J.G. Mitchell in paragraph 8 of his decision in CSSB/238/89 stated: 

"8. .... Adjudication officers have in practice usually restricted their reviews and revisals to such elements of an award as are affected by the review ground in question. ... I therefore conclude, in substantial agreement with the statement of the Commissioner in the Common Appendix that the proper scope of a review in supplementary benefit cases is confined to the matter(s) to which the ground of review has relevance." 

In the preceding paragraph, paragraph 7, the learned Commissioner had referred to R(A)2/90, an attendance allowance case in which the Commissioner had observed in paragraph 6: 

"... I have no doubt that once there are grounds for a review the whole determination of the Board is open to reconsideration." 

Mr. Commissioner Mitchell stated, however, that he doubted whether "in principle the grant of review can be the warrant for a revisal beyond the scope of the material fact or relevant change of circumstances raised although I appreciate that on reconsideration of a determination in such a review a further ground may emerge and be acted upon"; but he stated that the review of the determination on attendance allowance may not in all respects be comparable to a review of a supplementary benefit decision under section 104 "by reason of the very different nature of the latter decisions". 

17. The observations of Mr. Commissioner Walker and of Mr. Commissioner J.G. Mitchell lead me to conclude that the review of the decision dated 20 December 1989 must be restricted to the matter to which the ground of review had relevance, namely the calculation of the housing costs at the date of the decision being reviewed, namely 20 December 1989. In other words, I do not consider that the review of the decision dated 20 December 1989 would entitle the adjudication officer to review the decision dated 8 August 1988 restricting the housing costs to the eligible rent. 

18. Mr. Stone then submitted that the letter from the claimant received by the local office on 2 November 1989 was the request for review that led to the decisions dated 20 December 1989 and 30 October 1990. The letter, the terms of which I have set out above, requested "help with the extra mortgage" and clearly related to the increase in the interest since 8 August 1988. It was, therefore, a request for a review on the ground of a "relevant change of circumstances" within the meaning of section 104(1)(b) of the Act 1975. For the reasons I have given above, the scope of the review requested would be confined to those matters, namely the increases in mortgage interest since 8 August 1988. Accordingly, even if the decision dated 30 October 1990 constituted a review on the ground of a relevant change of circumstances, the scope of the review would not include a review of the decision dated 8 August 1988 restricting the housing costs to eligible rent. 

19. My decision, therefore, is that the decision dated 8 August 1988 restricting the housing costs to the eligible rent cannot be challenged by a review of the 20 December 1989 decision on the ground of a mistake of fact or on the ground of a relevant change of circumstances, namely the increase in the interest since 8 August 1988. Accordingly, my decision is as set out in paragraph 1 above. Owing to the dispute in relation to MIRAS, I cannot make the calculation of the housing costs which must be carried out by the adjudication officer. If any further question arises, I grant liberty to apply to me for further directions. Strictly speaking, that concludes my decision. However, before me much of the discussion was directed to another question to which out of deference to the arguments of Mr Cooper and Mr Stone I will now refer, although it does not now fall for decision. 

20. Revision 

It is necessary to explain Mr Stone's contention that the 8 August 1988 decision should be reviewed and revised. By letter dated 9 October 1991 Mr. Stone on behalf of the claimant made a late application for setting aside the decision of the appeal tribunal on the following ground:- 

"After the tribunal decision had been made it came to light that a Commissioner's decision had just been made, though not reported, that made it clear that in cases such as [the claimant's] paragraph 10(5) of Schedule 3 to the Income Support (General) Regulations as they stood prior to October 1989 should be considered. This has not been done at any stage of the adjudication process in [the claimant's] case. Prior to this Commissioner's decision it was not thought applicable by the DSS, it is now been made precedent that this was not the case." 

(There was probably a typing slip in the last sentence). The chairman of the tribunal declined to give leave for a late application and indicated that it was a matter for appeal to a Commissioner. Accordingly, the claimant applied for leave to appeal on the ground that the tribunal "did not consider the pre-October 1989 regulations that were in force at the time the decision was made. CIS/95/1989 is fully relevant." 

21. CIS/95/89 dealt with an amendment to paragraph 10(5) of Schedule 3 to the General Regulations. That provided at the date of the decision on 8 August 1988 as follows: 

"(5) Where, having regard to the relevant factors, it is not reasonable to expect the claimant and his family to seek alternative cheaper accommodation no restrictions shall be made under this paragraph." 

However, as from 9 October 1989 that sub-paragraph was amended as follows: 

"(5) Where, having regard to the relevant factors, it is not reasonable to expect the claimant and his family to seek alternative cheaper accommodation no restrictions shall be made under sub-paragraph (3)." 

The "relevant factors" are set out in sub-paragraph (7) of paragraph 10. 

22. In CIS/95/89, Mr. Commissioner Skinner decided that prior to the amendment on 9 October 1989, where a claimant had purchased the home which he occupied with security of tenure so that his housing costs were to be restricted, under paragraph 10(1) of Schedule 3, to the eligible rent i.e. the rent immediately before the purchase, it was necessary to have regard to the relevant factors in order to determine whether or not it was reasonable to expect the claimant and his family to seek alternative cheaper accommodation; and if it was found that it was not reasonable to expect the claimant so to do, the claimant's housing costs should not be restricted to the amount of the eligible rent. Accordingly, Mr. Stone contended on behalf of the claimant, that the decision of the adjudication officer issued on 8 August 1988 ought to be reviewed and account taken of the relevant factors in determining whether or not the claimant's housing costs should be restricted to the eligible rent in accordance with the decision in CIS/95/89. In order to raise that argument, of course, a review of the decision of the adjudication officer on that date would have to be made on the ground that it was erroneous in point of law: section 104(lA) of the Social Security Act 1975. 

23. Mr. Cooper submitted that if the review did open up the decision dated 8 August 1988, the claimant would still be unable to have that decision revised on review by reason of section 104(7) and (8) which came into force on 13 July 1990. Those subsections provide:- 

"(7) Subsection (8) below applies in any case where - 

(a) on the determination, whenever made, of a Commissioner or the court (the 'relevant determination'), a decision made by an adjudicating authority is or was found to have been erroneous in point of law, and 

(b) in consequence of that determination, any other decision 

(i) which was made before the date of that determination, and 

(ii) which is referable to a claim made or treated as made by any person for any benefit, 

falls (or would apart from subsection (8), below, fall) to be revised on a review carried out under subsection (lA) above [review on the ground of error of law] after the coming into force of this subsection. 

(8) Where this subsection applies, any question arising on the review referred to in subsection (7)(b) above, or on any subsequent review of a decision which is referable to the same claim, as to any person's entitlement to, or right to payment of, any benefit - 

(a) in respect of any period before the date of the relevant determination, or 

(b) [not relevant], 

shall be determined as if the decision referred to in subsection (7)(a) above had been found by the Commissioner or court in question not to have been erroneous in point of law." 

24. Looking at section 104(7) and (8), it is clear that - 

(i) "the relevant determination" was the decision of Mr. Commissioner Skinner in CIS/95/89 dated 27 September 1990; 

(ii) that "in consequence of" that determination, the decision of the adjudication officer on 8 August 1988 ie the decision made before the date of Mr. Commissioner Skinner's determination, would "fall to be revised on a review carried out under subsection (lA) after the coming into force of this subsection" ie after 13 July 1990. 

Mr. Stone contended that the review of the decision of 8 August 1988 would not be "in consequence of" CIS/95/89. However, the ground of the application to set aside the appeal tribunal's decision and the ground of appeal against the appeal tribunal's decision, which I have cited above, make it clear that it was "in consequence of" Mr. Commissioner Skinner's decision that both the application for the review and the appeal were being made. I have no doubt, therefore, that section 104(7) would apply in the present case. It follows that section 104(8) would, therefore, also apply and that any question arising on the review of the decision of 8 August 1988 on the ground of error of law "shall be determined as if the decision [in CIS/95/89] had been found by the Commissioner ... not to have been erroneous in point of law". In other words, and to put the matter shortly, if I had decided that the decision of the adjudication officer dated 8 August 1988 could now be reviewed, I would have decided that, because of section 104(7) and (8), it could not now be revised so as to take account of the relevant factors. 

25. It may be that the only way in which the claimant can challenge the decision dated 8 August 1988 is to apply out of time for leave to appeal against that decision. Whether or not, if leave were granted, the appeal would be likely to succeed, I cannot, of course, say. An appeal would not be a review and neither section 104(7) and (8) nor regulations 69 and 72 of the Adjudication Regulations would apply. 

26. For the reasons I have given I must disallow this appeal. 

 

(Signed) A.T. Hoolahan 
Commissioner 
(Date) 27 August 1992

