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1. My decision is that the decision of the social security appeal tribunal dated 6 September 1990 is erroneous in law. I set it aside and direct that the case be reheard by a differently constituted tribunal. 

2. The claimant has been in receipt of supplementary benefit and then income support since 1986. She has for some time been in very poor health. She was awarded an attendance allowance and has for some years been looked after by her partner. He was interviewed in January 1988 by an official of the Department of Social Security I think initially for the purpose of determining whether he was available for work. Whether that was the reason or not, it appears that the official advised the partner to make a claim for invalid care allowance which he eventually did. The official is said to have known that the claimant was in receipt of supplementary benefit but, it is said, he did not advise the claimant or her partner that an award of invalid care allowance to the partner would, as it does, affect the amount of the claimant's supplementary benefit or income support. Invalid care allowance was eventually awarded to the partner on 15 August 1988. The award was retrospective to 11 January 1988, the arrears being accounted for by a lump sum payment made on the date of the award. In due course an order book for payment of invalid care allowance was issued to the partner and the orders were cashed as they fell due. The claimant continued to get her supplementary benefit and no adjustment was made. In about March 1989 there was a muddle in respect of a new order book for payment of the invalid care allowance to the partner. Eventually it was discovered that the book had been issued to someone, in another town, who happens to have the same surname as the partner. That person apparently cashed the orders and in the end there were fraud proceedings in relation to him. For several months the claimant and her partner were in communication with the local office about the order book problem and there seems to be no doubt that that office knew not only about the award of invalid care allowance to the partner but also that the claimant was in receipt of income support. In late 1989 the claimant and her partner were asked to bring in their order books and the clerk at the local office who saw them is said to have told them that there had been an overpayment but that as it was the Department's fault it would not have to be paid back. On 10 May 1990 an adjudication officer issued a series of decisions in effect requiring the repayment of overpaid supplementary benefit or income support. Three of those decisions related to the period in respect of which the invalid care allowance had been paid in arrears. By another decision which apparently dealt with the period after August 1988 during which payment only of current benefit was made it was determined, by reference to section 53 of the Social Security Act 1986, that recovery of a substantial sum was required because of an alleged failure to disclose or possibly alleged misrepresentation. The tribunal whose decision I am now concerned with also dealt with that particular matter and decided in effect that in the circumstances the overpayment did not occur in consequence of any misrepresentation or failure to disclose and was therefore not recoverable. The three decisions relating to the period in respect of which invalid care allowance was paid in arrears raised different problems and the tribunal decided, in three separate decisions, that, pursuant to section 27 of the 1986 Act, the Secretary of State was entitled to recover the amount overpaid. I am now concerned with the claimant's appeals against those three decisions. They concern the periods 11 January 1988 to 10 April 1988 (on which last date the supplementary benefit scheme came to an end), 11 April 1988 (on which date the income support scheme commenced) and 15 August 1988 (when the first arrears of invalid care allowance were paid) and 14 November 1989 to 27 November 1989 (in respect of which period there had apparently been another award of invalid care allowance in arrears arising from the mislaid order book problem). The same points arise in respect of all three cases. My decision in this particular case is concerned with the first of the three periods. Although I heard the three appeals together I am following the procedure adopted by the tribunal namely to give a separate decision for each. Mr M. Rathfelder, a                       represented the claimant at the oral hearings of the appeals and Mr S. Cooper of the Solicitor's Office, Departments of Health and Social Security represented the adjudication officer. 

3. Section 53 of the 1986 Act deals with overpayments which have arisen in consequence of misrepresentation or failure to disclose. Section 27 of the same Act is apparently designed to deal with the position where the overpayment of benefit has occurred because some other relevant payment has been paid in arrears. As relevant, section 27 provides - 

(1) Where - 

(a) a payment by way of prescribed income is made after the date which is the prescribed date in relation to the payment; and 

(b) it is determined that an amount which has been paid by way of income support would not have been paid if the payment had been made on the prescribed date, 

the Secretary of State shall be entitled to recover that amount from the person to whom it was paid. 

(2) Where - 

(a) a prescribed payment which apart from this subsection falls to be made from public funds in the United Kingdom or under the law of any other member State is not made on or before the date which is the prescribed date in relation to the payment; and 

(b) it is determined that an amount ("the relevant amount") has been paid by way of income support that would not have been paid if the payment mentioned in paragraph (a) above had been made on the prescribed date, 

then - 

(i) in the case of a payment from public funds in the United Kingdom, the authority responsible for making it may abate it by the relevant amount; and 

(ii) in the case of any other payment, the Secretary of State shall be entitled to receive the relevant amount out of the payment. 

(3) not relevant 

(4) Where an amount could have been recovered by abatement by virtue of subsection (2) or (3) above but has not been so recovered, the Secretary of State may recover it otherwise than by way of abatement - 

(a) in the case of an amount which could have been recovered by virtue of subsection (2) above, from the person to whom it was paid; and 

(b) in the case of an amount which could have been recovered by virtue of subsection (3) above, from the person to whom the prescribed benefit in question was paid. 

(5) not relevant." 

I should perhaps mention that since 1 July 1992 section 27 of the 1986 Act has in effect become section 72 of the Social Security Administration Act 1992. I should also say that while section 27 refers to the overpayment of income support it is made to apply to past overpayments of supplementary benefit by paragraph 2 of Schedule 7 to the 1986 Act. The scheme of section 27 is that sub-section (1) applies to overpayments of income support (or supplementary benefit) where income to be taken into account for income support purposes is paid after its due date: see regulation 7(1) of the Social Security (Payments on Account, Overpayments and Recovery) Regulations 1988 defining "prescribed income". Sub-section (2) applies where there has been an overpayment of income support/supplementary benefit because, as relevant to this case, the payment of a prescribed social security benefit has not been made until after the due date; see regulation 8(1)(a) of the Payments Regulations defining "prescribed payment". In a subsection (2) case, there is power to "abate" the late payment by the amount of the overpaid benefit. And subsection (4) seems to apply where the abatement procedure though available was for some reason not carried out; in that case the Secretary of State may recover the overpayment in effect pursuant to subsection (2). The recovery in this present case has been required by reference to subsections (2) and (4). 

4. Mr Rathfelder did not dispute that there had been an overpayment to the claimant of supplementary benefit consequent on the late payment of the invalid care allowance to the claimant's partner. And he accepted that the amount, namely £308.75, to which both the original adjudication officer and the tribunal referred was the amount to be recovered if the appeal failed. I will say more about that matter later. What I now turn to is Mr Rathfelder's ingenious argument arising in relation to the condition of recovery imposed by the words in section 27(2)(b) "it is determined that an amount ... has been paid by way of income support that would not have been paid ... ". Mr Rathfelder contended that those words required that there should be an adjudication not just as to whether there had been an overpayment of income support but as to whether the income support would not have been paid if the prescribed payment had been made on the due date; that adjudication would consider whether the amount would, in any particular case, in fact have been adjusted to take account of the benefit in question had it been paid on the due date. The point, said Mr Rathfelder, arose in the present case because even after those responsible for paying income support to the claimant knew that an award of invalid care allowance had been made to her partner they failed to adjust the amount of the claimant's income support; that failure led to the recovery decision under section 53 which the claimant eventually won on appeal because the tribunal were satisfied that the overpayment was not in consequence of any failure to disclose. So, argued Mr Rathfelder, it was no more probable that the adjustment would have been made had the arrears of invalid care allowance been paid on the due date. The adjudication officer's decision did not deal with this. Nor did that of the tribunal which Mr Rathfelder contended was accordingly erroneous in law. 

5. It is of course the use of the word "would" in section 27(2)(b) that opens the way to Mr Rathfelder's argument. Had the word been "should" there would presumably have been no argument. The original adjudication officer by his decision as recorded on form AT2 decided in effect that in the circumstances recovery was automatic. That is in accordance with what section 25 has always been thought to mean. Mesher in all the editions of Income Related Benefits: The Legislation takes the same view. Of course if Mr Rathfelder's contention is correct section 27, far from being automatic in its operation, would in effect have imported into it the principles which apply in relation to section 53 overpayment cases; then, as it seems to me, the provision would become entirely haphazard in its operation depending as it would on determining in the last resort whether a particular clerk in a particular office in the light of whatever knowledge, experience, conscientiousness and efficiency he might be assumed to have, would or would not have taken steps to adjust the amount of income support/supplementary benefit had the other benefit been paid at the right time. In section 53 cases the adjudicating authorities are at least able to deal with the actual facts as they happened in the past and to decide whether the failure to review an award of income support occurred in consequence or not of any misrepresentation or failure to disclose. If Mr Rathfelder is right the liability to repay under section 27 would depend entirely on a hypothesis as to what might have happened in circumstances which never happened at all. I take the view that section 27 could not have been intended to operate in that way. In the kinds of overpayment cases to which section 27 relates it seems to me that recovery was intended to be automatic and not to involve the considerations that apply in section 53 cases; the words " ... would not have been paid if the [prescribed] payment ... had been made on the prescribed date" must in my view be read on the assumption that what should have happened had the prescribed payment been made on the due date would have happened. Otherwise the provision seems to me to be unworkable. I accordingly reject Mr Rathfelder's argument. The claimant's appeal fails on this particular point. 

6. There is however a further point. In R(SB) 28/85 it was said, in relation to a case in which arrears of German invalidity benefit fell to be abated (pursuant to section 12 of the Supplementary Benefits Act 1976 which is in much the same terms and to much if not entirely the same effect as section 27 of the 1986 Act) to take account of the fact that payment of the invalidity benefit produced an overpayment of supplementary benefit that - 

" ... it is clear that in determining the sum recoverable by the Secretary of State ... it is crucial to determine the date on which each of the prescribed payments ... ought to have been made ... and also the exact amount of the excess payment sought to be recovered "the relevant amount" ... Again, for the purposes of determining "the relevant amount" the tribunal had to determine when each material payment of supplementary benefit was in fact made and for what period, and also what was the latest time by which the benefit officer, notified of a receipt or entitlement to [in this case, ICA] could by appropriate action have negatived or adjusted the making of the supplementary benefit payment in question. Furthermore the tribunal should have determined how the [ICA] should be attributed to the relevant supplementary benefit weeks. In this connection the new tribunal, who will have to consider the appeal afresh, may find it helpful to refer to the unreported decision on Commissioner's file CSB/528/1983 (particularly paragraphs 10(1), 11, 12, 14 and 16). In that case the relevant income was unemployment benefit, and not German invalidity benefit, but this does not affect the principles to be applied." 

I agree with Mr Cooper that those same principles apply in relation to the calculation to be made in this present case. It follows of course that the tribunal's decision which did not apply those principles is erroneous on that account. I am remitting the case to another tribunal who must carry out the calculation in accordance with those principles. They will need a further submission from the adjudication officer which should include a new schedule as to the amount said to be recoverable as calculated by applying those principles. 

7. Finally, I draw attention to the tribunal's recommendation that in the special circumstances of this case the Secretary of State should reconsider his decision to recover the overpayments in question. 

 

 

(Signed) R A Sanders 

Commissioner 
Date: 10 November 1992

