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1. My decision is that - 

(a) the unanimous decision of the Whittington House West social security appeal tribunal given on 16 July 1992 is erroneous in point of law and is accordingly set aside; 

(b) the sum of £6,829.65 is a service charge within paragraph l(f) of Schedule 3 to the Income Support (General) Regulations 1987 [SI 1987 No.1967] and consequently is an eligible housing cost to which the claimant is entitled for the purposes of income support. 

2. The claimant, to whom I shall refer as Mrs S-N, appeals with leave of the chairman against the decision of the tribunal confirming the decision of the adjudication officer, issued on 19 November 1991, that Mrs S-N was not entitled to payment of the sum of £6,829.65 as a service charge because the charge related to repairs to her property. 

3. I held an oral hearing of this appeal on 16 December 1992 when Mrs S-N was represented by Mr Carlos Dabezies, Solicitor to the                                . The adjudication officer was represented by Mr Leo Scoon of the Office of the Solicitor to the Departments of Health and Social Security. I am indebted to both Mr Dabezies and Mr Scoon for their assistance in this difficult case. 

4. The facts, which are not in dispute, may be simply stated. Mrs S-N is a widow in her 60s who has been in receipt of income support for some time. In 1975 she bought the 99-year leasehold interest in the first-floor flat where she lives. The lease, a copy of which is in the papers before me, provides inter alia for Mrs S-N to pay ground rent, insurance contribution and a proportion of the expenses incurred by the lessor in fulfilling his covenant to maintain the whole block of flats "in good and tenantable repair and condition". By letter dated 6 August 1991 the lessor's managing agents requested the sum of £6,829.65 from Mrs S-N in respect of her share of internal and external works to be carried out at the block. On 12 November 1991 Mrs S-N applied for that amount to be paid to her by way of housing costs. 

5. Housing costs form part of a claimant's "applicable amounts" of income support, among which is included under regulation 17(1)(e) of the Income Support (General) Regulations 1987 [SI 1987 No.1967] - 

"(e) any amounts determined in accordance with Schedule 3 (housing costs) which may be applicable ... in respect of mortgage interest payments or such other housing costs as are prescribed in that Schedule." 

Paragraph 1 of Schedule 3 is concerned with "Eligible Housing Costs" which, in so far as they are relevant to the present case, included at the material time - 

"(f) service charges; 

........ 

(h) payments analogous to those mentioned in this paragraph." 

(Paragraph (h) was deleted with effect from 2 February 1993 by the Income Support (General) Amendment Regulations 1993 [SI 1993 No.30]). 

The other items mentioned in that paragraph are interest payments on mortgages or hire purchase agreements "to buy the dwelling occupied as a home" and on loans for "repairs and improvements", ground rent, and payments under co-ownership schemes, Crown tenancies and site rent for a tent. 

6. The adjudication officer considered Mrs S-N's application and, applying the reasoning of the decision of a Tribunal of Commissioners in R(IS) 3/91, he held that the charge imposed upon Mrs S-N arose under the terms of her lease and that the works carried out, or to be carried out, to the property were necessary to maintain the fabric of the building and accordingly were connected with the provisions of adequate accommodation. Although prima facie the charges in question fulfilled the test for determining service charges set out in paragraphs 15 and 16 of the Appendix to R(IS) 3/91 (and R(IS) 4/91), the adjudication officer considered himself precluded from awarding Mrs S-N the amount as a service charge because, since the Commissioners' decisions in the above cases were given on 30 May 1990, paragraph 9(2) of Schedule 3 had been amended by the addition of sub-paragraph (2)(c), with effect from 1 October 1990, pursuant to the Income Support (General) Amendment No.3 Regulations 1990 [SI 1990 No. 1776]. 

7. Paragraph 9 of Schedule 3 to the General Regulations is concerned with "Other housing costs" and provides, in summary, that housing costs met in respect of the costs set out in paragraph l(c) to (h) are to be subject to the deductions specified in paragraph 9(2). Paragraph 9(2)(a) and (b) are plainly not in point here, but sub-paragraph 2(c), as added by the above amending instrument, provides for deduction to be made - 

"(c) where the costs are inclusive of any amount in respect of repairs or improvements within the meaning of paragraph 8(3), any amount attributable to those repairs and improvements." 

"Repairs and improvements" are defined by paragraph 8(3) as meaning - 

" ... major repairs necessary to maintain the fabric of the dwelling occupied as the home and any of the following measures undertaken with a view to improving its fitness for occupation - 

(a) installation of a fixed bath, shower, wash basin, sink or lavatory, and necessary associated plumbing; 

(b) damp proofing measures; 

(c) provision or improvement of ventilation and natural lighting; 

(d) provision of electric lighting and sockets; 

(e) provision or improvement of drainage facilities; 

(f) improvement in the structural condition of the dwelling occupied as the home; 

(g) improvements to the facilities for storing, preparing and cooking food; 

(h) provision of heating, including central heating; 

(i) provision of storage facilities for fuel and refuse; 

(j) improvements to the insulation of the dwelling occupied as the home; 

(k) other improvements which are reasonable in the circumstances." 

8. On 16 July 1992 the tribunal heard Mrs S-N's appeal when, as before me, she was represented by Mr Dabezies. The tribunal obviously went into the matter in great detail and, having confirmed the adjudication officer's decision, they immediately granted leave to appeal. The arguments addressed to the tribunal were essentially those addressed to me; Mr Dabezies' contentions are set out in the grounds of appeal dated 6 August 1992 and in his comments dated 26 October 1992 on the submission of 22 September 1992 by the adjudication officer now concerned with the case. Mr Dabezies and Mr Scoon have further assisted me by summarising their submissions at the oral hearing in the documents dated 18 and 22 December 1992. 

9. It is very properly conceded by Mr Scoon that the tribunal erred in law principally because although, as I have said, they clearly took considerable trouble with this case, they nevertheless omitted to make sufficiently clear findings of fact as to which part of the works were "major repairs necessary to maintain the fabric of the dwelling occupied as a home" (the opening words of paragraph 8(3) of Schedule 3) and which were "measures undertaken with a view to improving its fitness for occupation" (headings (a) to (k) of that sub-paragraph). There can in my view be no doubt that paragraph 8(3) deals with two separate matters; it defines "repairs" as "major repairs" necessary for the specific purpose set out above, and it defines "improvements" as the measures to improve fitness for occupation listed under (a) to (k). It might perhaps have been clearer if the two matters had been dealt with separately but, be that as it may, in any judgment the paragraph can sensibly have no other meaning than that set out above. In those circumstances it was clearly incumbent on the tribunal, having decided to determine the matter as they did, to make findings of fact under each head, and it follows that their failure to do so constitutes a breach of regulation 25(2)(b) of the Social Security (Adjudication) Regulations 1986. Their decision is consequently erroneous in point of law and I set it aside. 

10. I have given this matter a great deal of anxious thought. In the light of the judgment of the House of Lords in Pepper v Hart (1992) 3 WLR 1032, I called for any Parliamentary reports, papers or discussion documents relating to the introduction of paragraph 9(2)(c) into Schedule 3 to the General Regulations. Mr Scoon helpfully investigated this and produced the report of the Fifth Standing Committee on Statutory Instruments, etc, which on 16 January 1991 considered, among other matters, the Income Support (General) Amendment (No.3) Regulations 1990. Unfortunately, so far as my being able to derive any guidance is concerned, the Committee merely formally resolved that those regulations had been considered, without any discussion. I can, therefore, decide their effect only by reference to the words contained therein. 

11. It is, as I understand it, common ground that none of the work in question was carried out either in or directly to the flat occupied by Mrs S-N and accordingly that the question of "improving its fitness for occupation does not arise". It follows, as I see it, that this case turns essentially upon the meaning of the words, "the fabric of the dwelling occupied as the home". I leave aside, for the moment, the preceding words, " ... major repairs necessary to maintain ... ", as if the work - whether or not it constituted repairs, major or otherwise, or was in fact necessary - was not for the purpose of maintaining the fabric of the dwelling occupied by Mrs S-N as her home, paragraph 8(3) would not apply and the cost of the work would not then fall to be deducted under paragraph 9(2)(c). 

12. Section 84(1) of the Social Security Act 1986 (now section 137(1) of the Social Security Contributions and Benefits Act 1992) defines "dwelling" as meaning - 

" ... any residential accommodation, whether or not consisting of the whole or part of a building and whether or not comprising separate and self-contained premises." 

It was in reliance upon that definition that the adjudication officer submitted to the tribunal that "the whole building comprises the dwelling occupied as the home". He appears, however, to have overlooked the fact that the phrase in the General Regulations is "dwelling occupied as the home" which is given its own particular definition by regulation 2(1) of the General Regulations. In my judgment that is the relevant definition for the purposes of the instant case. Regulation 2(1) defines the phrase thus - 

"'dwelling occupied as the home' means the dwelling together with any garage, garden and outbuildings, normally occupied by the claimant as his home including any premises not so occupied which it is impracticable or unreasonable to sell separately, in particular, in Scotland, any croft land on which the dwelling is situated;" 

13. That definition clearly applies to houses; and also to flats in so far as any garages, gardens or outbuildings form part of the demised premises. It was argued before me that the common parts of a block of flats - entrance halls, staircases, landings - came within "premises not so occupied but which it is impracticable or unreasonable to sell separately". 

14. I must respectfully disagree. The concluding words of the definition, " ... in particular ... any croft land ... ", although they apply to that particular form of Scottish land tenure, in my view clearly envisage the "premises not so occupied" forming part of the property conveyed or demised to the occupier and which, but for some legal or practical factor, would normally be alienable by him. I need not labour the point, there are a number of Commissioners' decisions -going back to supplementary benefit days, when a similar provision was in force - dealing with such circumstances. In my judgment it is stretching the ordinary meaning of the words beyond what is reasonable to suggest the common areas of a block of flats form part of the dwellings occupied as homes by all the occupiers. Plainly none of them could sell such areas separately, but not because it would be impracticable or unreasonable, but quite simply because it would be impossible for them to do so. For it to be impracticable or unreasonable implies, at the very least, that it would be theoretically possible. 

15. It follows that for the purposes of income support the dwelling occupied by Mrs S-N as her home comprises her first-floor flat (and, of course, any other areas, such as storage, included in her lease for her exclusive use). The question then is whether the words were carried out to the "fabric" of her flat. "Fabric" is not defined in the regulations, it does not appear to have been judicially considered - there is no reference in Stroud's Judicial Dictionary - and accordingly it must be given its ordinary English meaning. In its structural as opposed to its textile sense the word is defined by the Shorter Oxford English Dictionary as, "a frame; structure"; by Collins English Dictionary as "structure or framework"; and Chambers 20th Century Dictionary as "a building, building, stonework, etc." and "any system of connected parts, framework". 

16. I am not at all sure how far dictionary definitions are helpful here. I think it is more a matter of ordinary usage and it seems to me that what is generally understood by the fabric of a building is the main structure - the exterior walls, roof, load-bearing internal walls and floors - and that, applying the foregoing to the circumstances in the present case in which, I repeat, it is accepted that none of the work in question was carried out in or to Mrs S-N's flat, it seems to me plain that it cannot be said that the repairs (or improvements, in so far as they were improvements) were necessary to maintain the fabric of the dwelling occupied by Mrs S-N as her home. It follows therefore that paragraph 8(3) and consequently paragraph 9(2)(c) do not apply. 

17. Having determined that crucial point of construction I do not consider it necessary to remit this case for rehearing and, pursuant to my powers under section 23(7)(a)(i) of the Social Security Administration Act 1992, I can give the decision which the tribunal should have given. On the basis of the undisputed facts I find that the adjudication officer misdirected himself as to the effect of paragraphs 8(3)(f) and 9(2)(c) of Schedule 3, and the tribunal in accepting his submission on those points equally fell into error. In my judgment, when considering the question of what work constituted repairs and what improvements they should have concluded that, so far as Mrs S-N's flat was concerned, none of it amounted to either; the work was not in connection with the fabric of Mrs S-N's flat and a fortiori could not have improved its structural condition (paragraph 8(3)(f)). 

18. In my judgment Mrs S-N's claim for housing costs in respect of the said words falls to be dealt with as a service charge under paragraph l(f) of Schedule 3 and, unless there are factors of which I am unaware, she is entitled to payment of the same. Accordingly my decision is as set out in paragraph l(b) above and I direct that, in the event of any disagreement arising as to the implementation of this decision, the matter be referred to me for determination. 

19. I should add for the sake of completeness that it is implicit in the above that I reject Mr Scoon's contention that, at any rate in the particular circumstances of the instant case, the amendment to paragraph 9(2) of Schedule 3 by the addition of paragraph 9(2)(c) has the effect of negativing the decision of a Tribunal of Commissioners in R(IS) 3/91. If, as he submitted, that was the intention of the amendment then in the present case it fails to achieve that object, and I am bound to say that, if that was the intention, I am surprised that it was not more clearly formulated. I appreciate that paragraph 8(1) made provision, with effect from 9 April 1990, for interest to be paid on loans for repairs and improvements, but that would be of no assistance to someone who, through age or otherwise, would be unable to obtain a loan. If Mr Scoon's contention were correct it would have the strange result of potentially rendering homeless claimants properly in receipt of housing costs, as part of their income support, who are under legal obligation to pay certain charges under the terms of their leases which would be forfeit in the event of non-compliance. 

20. The claimant's appeal is allowed and my decision is set out in paragraph 1 above. 

(Signed) M H Johnson 

Commissioner 
Date: 6 September 1993 

