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1. This is a claimant's appeal, brought by leave of the chairman of the social security appeal tribunal, against a decision of that tribunal dated 26 September 1989 whereby it was decided that, since there was not before the appeal tribunal any relevant decision by the adjudication officer, the tribunal had no jurisdiction to hear the claimant's appeal. My decision is that the aforesaid decision of the appeal tribunal is not erroneous in point of law. 

2. I held an oral hearing of the appeal. The claimant attended and was represented by Mr. Noble, of             . The adjudication officer was represented by Mr F D'Souza, of the Office of the Solicitor to the Departments of Health and Social Security .I am indebted to both Mr Noble and Mr D'Souza for able and interesting arguments upon a point which, although narrow, is not without its importance and difficulty. 

3. The facts are straightforward and not in dispute. The claimant's husband died on 2 December 1988. On 12 December 1988 the claimant made a claim upon the social fund in respect of the funeral expenses. On 23 December 1988 the adjudication officer awarded a social fund payment of £744.00 pursuant to the Social Fund Maternity and Funeral Expenses (General) Regulations 1987 [SI – 1987 - No 481]. There was no appeal in respect of that award - and it was duly paid to the claimant. The claimant was notified of the award in a letter dated 23 December 1988 and written by the manager of the local social fund office. That letter contained the following passage: 

"A Funeral Payment has to be paid back out of the estate of the person who has died. The estate is all the money, property and other things owned by the person who has died. But we do not count a house left to a widow or widower, or personal possessions left to relatives. 

If you are looking after the estate, please let us know as soon as the estate is settled." 

On 1 March 1989 the local social fund authorities wrote to the claimant enquiring whether she was by then in a position to make repayment out of the estate of the deceased. By letter dated 21 March 1989 the Oxfordshire Welfare Rights replied to the effect that they had advised the claimant to appeal. They took exception to the phrase "has to be paid back out of the estate ...". The letter closed thus: 

"The wording of the 1986 Act Part III Section 32.4 and Section 33.4 is less emphatic and implies a degree, of discretion. Until the matter is clarified we have confirmed with [the claimant] that she should not attempt to repay the money in dispute. 

If you are unable to review this decision favourably please would you treat this as a letter of appeal." 

The local adjudication officer duly compiled a short written submission to the appeal tribunal. She took the points that - 

(a) the decision whether or not to recover funeral expenses was made on behalf of the Secretary of State by a social fund officer; and 

(b) was a decision in respect of which the adjudication officer had no jurisdiction. 

4. It seems clear that the prime concern of the claimant in this case is not so much with the identity of the party who - in law - is charged with or given the power to recover funeral expenses from the estate of the deceased. Her prime concern is that that party, having been given a discretion whether or not to avail itself of the power, should exercise that discretion in her favour. But, of course, if effective representations in respect of the discretion are to be made, the appropriate recipient of those representations must be identified. The relevant legislation has been in force since 6 April 1987. It is, perhaps, worthy of comment that this seems to be the first occasion upon which it has been contended that the power of recovery lies in the adjudication officer and not in the Secretary of State. I turn to the legislation. 

5. In general terms social fund payments took the place of the single payments which had been a prominent feature of the supplementary benefit system. For the most part, the legislation in respect of social fund payments did not come into effect until 11 April 1988. But payments for maternity expenses and funeral expenses were singled out for special treatment. They fell out of the single payments scheme with effect from 6 April 1987. From that date they fell to be charged upon the social fund; but their award and quantification were left in the hands of the adjudication officer (with the normal consequent rights of appeal). I quote subsections (1) and (2) of section 32 of the Social Security Act 1986: 

"32.-(1) There shall be established a fund, to be known as the social fund. 

(2) Payments may be made out of that fund, in accordance with this Part of this Act - 

(a) of prescribed amounts, whether in respect of prescribed items or otherwise, to meet, in prescribed circumstances, maternity expenses and funeral expenses; and 

(b) to meet other needs in accordance with directions given or guidance issued by the Secretary of State." 

Subsection (4) (as amended with effect from 11 April 1988) provides thus: 

"(4) Payments to meet funeral expenses may in all cases be recovered, as if they were funeral expenses, out of the estate of the deceased and (subject to section 53 below) by no other means." (Section 53, of course, deals with the recovery of overpayments of benefit.) 

In the general law of England funeral expenses are a first charge on the estate of a deceased person, in priority to everything else. That can be confidently said. But what the subsection does not explicitly identify is the party to whom the power of recovery is given. The identification of that party is of the essence of this appeal. 

6. The next link in Mr Noble's chain of argument is section 52 of the Social Security Act 1986, which is entitled "Adjudication". Subsection (3) opens thus: 

"(3) Subject to subsections (7) and (8) below [which do not bear upon this appeal], the following provisions of the Social Security Act 1975 shall have effect for the purposes of the benefits to which this subsection applies as they have effect for the purposes of benefit under that Act - 

(a) sections 97 to 104 and 116 (adjudication officers, tribunals and Commissioners) ....." 

So far as material to this appeal subsection (6) provides thus: 

"(6) Subsection (3) above applies to the following benefits - 

(a) .....

(b) .....

(c) .....

(d) .....

(e) .....

and any payments such are mentioned in section 32(2)(a) ..... above."

7. That takes us to section 98 of the Social Security Act 1975. I quote so much of that section as is presently material: 

"98.-(1) There shall be submitted forthwith to an insurance officer [now adjudication officer] for determination in accordance with sections 99 to 104 below -

(a) any claim for benefit; 

(b) subject to subsection (2) below, any ,question arising in connection with a claim for, or award of, benefit; .and 

(c) .....

(2) Subsection (1) above does not apply to any question which falls to be determined otherwise than by an adjudication officer." 

Before me Mr D'Souza conceded that he could not find in the legislation any provision which expressly assigned to the Secretary of State the power of recovery the subject of section 32(4) of the Social Security Act 1986. Where, then, do we go from there? Mr Noble's contention was that such power of recovery fell within the phrase "any question arising in connection with a claim for, or award of, benefit" (see section 98(1)(b) of the 1975 Act quoted above). Mr D'souza's reply to that was - 

(a) the type of recovery contemplated by section 32(4) of the 1986 Act was not something which arose "in connection with" either the claim for or the award of the relevant benefit; and 

(b) in any event, no "question" arose. 

I develop those replies. 

8. Recovery of overpaid benefit is, of course, the subject of section 53 of the 1986 Act. But it seems to me that there is an essential difference between the recovery contemplated by that section and the recovery contemplated by section 32(4). Section 53 is concerned with benefit which ought never to have been paid at all. Accordingly, the questions which fall for determination by the adjudication officer in section 53 cases very definitely arise "in connection with a claim for, or award of, benefit". Was there a material misrepresentation? Was there material non-disclosure? If the answer to either of those question is positive, was the payment of the relevant benefit made "inconsequence of" the misrepresentation or non-disclosure? But the situation under section 32(4) is fundamentally different. It is taken for granted that the relevant payment to meet funeral expenses was justly and properly made. The power of recovery has nothing whatever to do with the circumstances which surrounded either the claim for or the award of the benefit. It is the legislation which places upon the receipt of the award the condition subsequent that the amount of that award may be recovered from the estate of the deceased if and when the quantification of that estate renders such recovery possible. In such event, no "question" arises of the type which normally falls for determination by an adjudication officer. The payment of the benefit is a matter of clear record. The same is true of the final quantification of the relevant estate. What, then, would be the adjudication officer's function? Mr Noble's answer to that is that it would be for the adjudication officer to exercise and give effect to the discretion implicit in the word "may" .But I am not attracted by that answer. The social security legislation does, indeed, confer certain discretionary powers upon the adjudicating authorities. But when that happens some criterion or criteria are set out by way of guidance as to the manner in which the discretion is to be exercised. The criterion may be generalised (eg "as in the circumstances shall be reasonable"); but it does give the adjudicating authorities something to work upon. Section 32( 4) simply says "may". How could an adjudication officer confidently act upon that? How could an appeal tribunal confidently reverse him? And how could the Commissioner confidently say whether the appeal tribunal was or was not in error of law? 

9. This aspect of the argument can be approached from a different angle. Section 27 ("Prevention of duplication of payments") confers a power of recovery upon the Secretary of State ("shall be entitled to recover that amount from the person to whom it was made"). But more than once in the section occur the words "it is determined that". And the same, of course, is true of section 53. Each of those sections clearly indicates what it is that has to be "determined" before the power of recovery vests in the Secretary of State; and the relevant "determination" is the function of the adjudicating authorities. I emphasise that section 32(4) says baldly - 

"Payments to meet funeral expenses may in all cases be recovered ..... "

It does not say - , 

" .... may in all cases be determined to be recoverable. ..." 

10. In no other instance in social security law is the adjudication officer vested with a power of recovery (as distinct, of course, from the power to determine that a sum is recoverable by the Secretary of State). There is a very good reason for that. The adjudication officer has no power whatever to enforce recovery. If he determines a sum to be recoverable by the Secretary of State, the Secretary of State has various powers whereby he can avail himself of that determination. But none of those powers is conferred upon the adjudication officer. I cannot believe that the bald wording of section 32(4) would be interpreted by our ordinary civil courts as conferring upon the adjudication officer the right to bring civil proceedings against the estate of the deceased. That of itself is a powerful argument for construing section 32(4) as conferring the power of recovery upon the Secretary of State. 

11. Mr D'Souza referred me to paragraph (7) which was, with effect from 6 April 1990, added to regulation 3 of the Social Security (Adjudication) Regulations 1986 [SI -1986- 2218] by section 3(3) of the Social Security (Adjudication) Amendment Regulations 1990 [SI -1990- No 603]: 

"(7) A chairman of an appeal tribunal or a medical appeal tribunal may give directions for the disposal of any purported appeal where he is satisfied that the tribunal does not have jurisdiction to entertain the appeal." 

Mr D'Souza conceded readily that that paragraph was not in force at the time when the appeal tribunal gave the decision which is before me in this case. He invited me, however, to offer general guidance as to how that new paragraph should be applied. I appreciate the courtesy - but I have no intention of gratuitously giving hostages to fortune! I have already pointed out that the decision whether or not to recover is made on behalf of the Secretary of State by a social fund officer. If the claimant seeks to have the statutory discretion exercised in her favour, it is to the local social fund authorities that she or her representative should submit the relevant grounds. But that comment is in the nature of advice and not of "directions". It could, in my view, have quite properly been made by the chairman of the appeal tribunal in this case (had he so seen fit) notwithstanding that paragraph (7) of regulation 3 was not in force at the material time. I can myself envisage circumstances where directions (for example, to the adjudication officer) would be appropriate; but this is not the place to enlarge upon them. 

12. The claimant's appeal is disallowed.

 

(Signed) J Mitchell

Commissioner
Date: 5 February 1991

