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1. This appeal by the claimant against the decision of the Birmingham social security appeal tribunal given on 21 May 1997 is allowed. I do not consider his case can be seen to have received anything like a fair hearing in the circumstances. I set the decision aside and remit the case to a fresh tribunal which I direct to conduct a complete rehearing of all relevant issues, affording the claimant a proper opportunity to have any material argument on law or fact as regards either the amount of the alleged overpaid benefit or any question of whether there has been a misrepresentation or failure to disclose on his part so as to found an overpayment claim against him under s. 71 Social Security Administration Act 1992 put forward on his behalf by a representative.

2. The claimant is a man who is now aged 63 who is illiterate. His appeal to the tribunal was against an adjudication officer's decision issued on 9 October 1996 that a total of £7,695.99 was recoverable from him as income support overpaid by reason of a misrepresentation on his part. He had signed and submitted a claim form for income support on 28 July 1993, a copy of which is at pages 1G-1Z of the appeal file. That form contained representations, in the form of ticks and other details inserted in boxes, to the effect that neither he nor his wife were getting any social security benefit, other than the disability living allowance she was getting, and had no other money coming in. 

3. In fact, what was said on the form was not correct. In addition to her disability living allowance, the claimant's wife was receiving retirement pension in her own right as she was then already over 65 (her date of birth was given on the income support form). If her retirement pension had been properly taken into account and if no other adjustments fell to be made because of her disablement, the adjudication officer's figures showed that a total of £7,695.99 less would have been payable to the claimant as income support than he in fact received from 27 July 1993 onwards. An adjudication officer made a decision dated 8 October 1996 (page 3C: badly misquoted in the adjudication officer's submission to the tribunal at page 1A) determining that the award of income support from 27 July 1993 onwards had been given in ignorance of the material fact that the claimant's wife was receiving a pension, and that the full amount was recoverable from the claimant by reason of misrepresentation on his part in the form (not failure to disclose, as this decision was itself misrepresented on page 1A). 

4. The appeal documents lodged on the claimant's behalf with the tribunal made it clear that he was illiterate, wished to raise an issue about whether there had been any misrepresentation by him in the circumstances in which the form was submitted, and wished to have an oral hearing: see pages 4-5. Subsequently the casework manager of his citizens' advice bureau came on the scene, making a request on reasonable grounds on 13 May 1997 for the tribunal hearing by then fixed for the following week to be adjourned because the representative would be unable to attend on the date fixed and needed time to prepare the case: see pages 5A-5B. That request appears to have been placed before a chairman on 15 May 1997 and no reasoned decision is recorded as given (page 5C). However on 19 May 1997 the CAB appeared to have understood that the request for a postponement had been refused, as they sent a short written submission by fax, again making it clear that the claimant cannot read or write. 

5. The tribunal record at pages 5E-7 then shows that the tribunal proceeded to deal with the case on 21 May 1997 at a hearing attended only by the claimant and his wife, with no representative to make the case on his behalf and (appallingly, in my view, in a difficult case such as this one with potentially serious consequences for the claimant) no attendance on behalf of the adjudication officer to assist the tribunal either. 

6. Without apparently considering whether the hearing should be adjourned to give a chance for the arguments on the claimant's behalf to be fairly presented to them in view of his own obvious difficulties, the tribunal proceeded to hear the case and decided it against him. Subsequently the claimant made an application dated 8 July 1997, also prepared for him by the CAB, for the decision to be set aside on the ground that he had not understood what was going on and had asked for the hearing to be adjourned, but again this was rejected on 23 July 1997: see pages 10-11. 

7. In those circumstances an application for leave to appeal was accepted by the Commissioner on 8 July 1998 (page 25) despite the absence of any fuller statement of the tribunal's reasons than what is set out in the record at pages 5E-7. The Commissioner's observations on the grant of leave to appeal also specifically raised the question whether there had been a breach of natural justice on the tribunal's part in the failure to allow or initiate an adjournment to enable him to be properly represented in view of his difficulties, and the apparent failure to record anything about the request for postponement at the hearing itself.

8. The adjudication officer in his submission dated 12 October 1998 at pages 29-32 submits that although there are admittedly some deficiencies in the way the tribunal's procedure on the case was recorded, there has been no substantial breach of justice here as the claimant was not prevented from putting forward his own case orally with the assistance of his wife and the arguments put forward in the written submission do not in the adjudication officer's view assist him. 

9. I do of course accept that it is not every refusal of a request for postponement that can give rise to a breach of natural justice, and the procedure for a tribunal to adopt is generally for it to determine. However if the right of appeal to a tribunal against departmental decisions is to mean anything at all there must not only be, but also be seen to be, a fair and proper opportunity for the claimant's case, for whatever it is worth, to be put before the tribunal on his or her behalf in a way that enables the material points to be raised adequately. The normal right to have this done through the means of a representative of the claimant's choice is of particular importance where the claimant is a disadvantaged or illiterate person as in this case. It seems to me that in such circumstances a tribunal should be particularly hesitant in going ahead on its own despite a request made on reasonable grounds by a responsible representative so that proper advice and representation can be provided. This was the first such request and it does not appear to have been the kind of case where a dilatory claimant or representative makes repeated requests for adjournments on unjustifiable grounds at the last moment as regrettably sometimes does happen. 

10.The tribunal's decision to go ahead in this case was particularly unfortunate in view of the absence of any representative to assist them on behalf of the adjudication officer. As pointed out by the claimant's representative in his reply observations of 24 March 2000 at page 53 had there been a proper opportunity for representation the additional point that there was a potential entitlement to invalid care allowance, which would have affected the amount of the alleged overpayment, could and should have been put before the tribunal and considered before they confirmed the figures put before them in the papers.

11.In those circumstances, I am satisfied that the result of what took place was that the tribunal's treatment of the case fell short of affording the proper opportunity for a fair hearing to which the claimant was entitled, and that accordingly the right course is for me to set aside the decision given on 21 May 1997 and remit the matter to the tribunal for a rehearing of the appeal as indicated above. The appeal is allowed accordingly. 

12.After reaching the conclusion expressed above and dictating the first draft of this decision I have had placed before me a further comprehensive submission on behalf of the claimant, submitted by the solicitors now acting for him with their letter dated 29 June 2000 (apparently for some reason not received in the Commissioners' office until 12 July). Since the arguments advanced on the main issues about the tribunal's procedure coincide with the views I had already formed on the existing material as expressed above, I have not thought it necessary to prolong the proceedings by asking for further submissions on them from the Secretary of State; and I direct simply that the new submissions should be added to the appeal file so that their contents can be before the fresh tribunal when it reconsiders the case. In particular, the reformulated points made about the claimant's duty of reasonable disclosure in the particular circumstances (cf. also now case CIS 5848/99), and the other possible factors affecting the actual amount of any overpayment, will need to be gone into carefully at the rehearing.
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