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[ORAL HEARING]
1. My decision is that the decision of the tribunal held on 8 June 1998 is erroneous in law. Accordingly I set it aside. Since I consider it expedient to do so I substitute my own decision, namely, that at all material times the value of the claimant's capital was less than £3,000. 

2. The claimant had been in receipt of supplementary benefit and then income support from March 1981 until July 1993. Until March 1993 she had claimed from her own home ("the house"): she then moved to a residential home. Shortly afterwards a son of the claimant, James, was made her appointee. Since the house had not been put up for sale and it was thought that its value was in excess of £8,000, the claimant's income support was terminated at the end of the June 1993. The claimant, by James, appealed. A tribunal held on 1 December 1993 found that the sale price of the property was £29,950, that there was a mortgage on the property of £1,700 and that the claimant only had a one-sixth beneficial interest, James having the remaining five-sixths. The tribunal held that the value of this one-sixth interest was less than £8,000. The adjudication officer appealed, on the grounds both that the tribunal had failed to identify why James had a beneficial interest and also that it had failed to apply regulation 52 of the Income Support General Regulations correctly. That decision was set aside by a Commissioner. A further tribunal held in 1996 found adversely to the claimant. That decision was set aside by a yet further tribunal. In August 1997 the claimant died. The matter came before a yet further tribunal on 8 June 1998. That tribunal held that James had an equitable interest in the property, that the property was worth £27,000 in 1993 and that regulation 52 of the Income Support General Regulations had the effect of treating James as having a one-half interest in the property which was worth one-half of the £27,000 less 10%. It was accordingly held that the claimant had a capital asset worth more than £8,000. James appealed as the deceased claimant's appointee. The appeal was supported on the grounds that the decision of the Commissioner in CIS/15936/1996 had decided that an amendment to Regulation 52 of the General Regulations was ultra vires and that an equal arithmetical division of the net value of the house between the claimant and James was not a proper method of valuing the claimant's share, but that that share had to be valued in accordance with the guidance given by the Tribunal of Commissioners in CAO v. Palfrey R(IS) 26/95. 

3. Notwithstanding the appeal was supported, an oral hearing was directed, at which Mr Franco of a local Welfare Rights unit appeared on behalf of James, acting as the claimant's appointee, and Miss Powick appeared on behalf of the Secretary of State. I am grateful to them both. 

4. It was agreed that the decision of the tribunal had to be set aside on the grounds I have set out above. It was further agreed:- 

(a) that the house had a value of £27,000 in 1993;

(b) that it was then subject to a mortgage in favour of the local authority of £1,600;

(c) that James was entitled in equity to a five-sixth share in the property, whilst the claimant was entitled to a one-sixth share; and

(d) that another son of the claimant had gone to live in the property in 1995 on terms which were unclear.

The oral hearing proceeded on the basis that regulation 52 as in force in 1993 required the claimant's share to be valued, according to the Palfrey principles, but as if it was a one-half share. Following the hearing I issued a direction questioning whether this was the correct interpretation of regulation 52 and whether or not the decision of the Commissioner in CIS/7097/95, holding that Regulation 52 only applied to beneficial joint tenancies might not be in point. I also referred to the contrary views expressed by the Commissioner in Common Appendix ("the Common Appendix") to CIS/15936/96, CIS/263/97 and CIS/3283/97, endorsed by the same Commissioner in CIS/2575/97.

5. The form of regulation 52 that I have to consider at the date of disallowance for income support in 1993 is in the following terms:-

"Except where a claimant possesses capital which is disregarded under regulation 51(4) (notional capital), where a claimant and one or more persons are beneficially entitled in possession to any capital asset they shall be treated as if each of them were entitled in possession to the whole beneficial interest therein in an equal share and the foregoing provisions of this Chapter shall apply for the purposes of calculating the amount of capital which the claimant is treated as possessing as if it were actual capital which the claimant does possess."

On the view expressed by the Commissioner in CIS/7097/95, the capital asset referred to in regulation 52, in the case of a tenancy in common, was the undivided share and since the undivided share was not itself owned with another person, regulation 52 had no effect. On the view expressed by the Commissioner in the Common Appendix, however, the capital asset, in the case of a tenancy in common, was the entirety of the property in which the undivided share subsisted and accordingly regulation 52 did apply with the effect that notwithstanding the true entitlement each person with a undivided share, even if they were grossly unequal, was to be treated as having an equal share. It was submitted before me on behalf of the Secretary of State that CIS/7097/95 should be limited to the narrow circumstances of that case, and that the other decisions were to be preferred. Although CIS/7097/95 itself was concerned with a bank account, nothing in the observations in that case in my judgment limited its application to either bank accounts or personalty. The results which flow from the contrary reading of that regulation, as demonstrated by the Commissioner, are the same whether personalty or realty is under consideration.

6. In the Common Appendix the Commissioner stated at paragraph 18:-

"In short I consider that regulation 52 applies to all kinds of co-ownership including joint tenancies and tenancies-in-common, because its language is broad enough to cover to cover them all. The use of the words 'jointly held' (heading to regulation 52) and 'joint owners' (1995 Amendment) have a general import, akin to 'co-ownership'. With respect to the Commissioner who decided [CIS/7097/95] I do not think it necessary, desirable or practicable to try, in the context of regulation 52, to distinguish between the various kinds of co-ownership. Regulation 52, in all its forms, applies in my judgment, to all kinds of co-ownership. If this means that an owner of an undivided share is regarded as possessing a greater share than in fact he does, then that is in my view the inescapable result of the application of regulation 52 as adjudicated on by the Tribunal of Commissioners in the Palfrey and Dowell cases. The Dowell case concerned a tenancy-in-common and the Tribunal appeared to have taken for granted that regulation 52 applied to it."

7. In fact the Tribunal of Commissioners in Dowell (R(IS) 26/95) stated as follows:-

"23. The parameters (or boundaries of regulation 52 have not been argued before us. The regulation clearly applies in Palfrey's case [which concerned a joint tenancy] for the reasons given in paragraphs 38 to 43 of that decision. In the present case, the claimant has an actual one-third share or, if regulation 52 applies, a deemed one-third share. We have held that any deemed share falls to be valued as if it were actual capital and at current market value. So it makes no difference whether or not regulation 52 applies. 

24. It is unnecessary, for the purposes of the appeals in Palfrey and the present case to decide whether regulation 52 has any wider application and accordingly we express no opinion on whether that regulation applies so as to deem actual unequal shares to be treated as equal shares. That is the question that can be decided when it is raised."

I therefore respectfully disagree with the Commissioner with what he said at the end of paragraph 18 of the Common Appendix, since it is clear that the Tribunal of Commissioners did not decide that regulation 52 applied to undivided shares and further expressly left the question open whether that regulation had the effect of deeming unequal shares to be equal shares. 

8. I am bound by the decision of the Tribunal of Commissioners in Palfrey at paragraphs 44-46 that regulation 52 in the form in which I am considering it is not irrational within the technical legal meaning of that word. I consider, however, that if I can give a meaning to regulation 52 which gives sensible practical effect to it and which does not cause administrative inconvenience, I should adopt that meaning in preference to a meaning which produces potentially arbitrary or capricious results. In my judgment the approach of the Commissioner in CIS/7097/95 produces a sensible workable solution which avoids arbitrary and capricious results. If the effect of the approach adopted by the Commissioner in the Common Appendix had been that the value of that share was to be determined simply by dividing the number of shares into the value of the whole of the property concerned, then I could see that, notwithstanding the arbitrary and capricious results which might follow in some cases, there could be in certain cases an administrative convenience in his construction of regulation 52. However it is abundantly clear from the decision of the Commissioner in the Common Appendix that that administrative convenience does not follow. A deemed equal share has to be valued on Palfrey principles and involves the considerations set out in paragraph 53 of that case. Those principles would have to be followed whether the share to be valued was equal or unequal. There is therefore no administrative convenience that I can discern in adopting the view of the Commissioner in paragraph 18 of the Common Appendix.

9. Since I consider that the Commissioner in CIS/7097/95 was making no distinction between realty and personalty, since that decision avoids arbitrary or capricious results and since no perceivable administrative convenience is obtained by not following that decision, I choose to follow it in preference to the decision of the Commissioner in the Common Appendix.

10. That has the result in the present case that the claimant's one-sixth share is to be valued as a one-sixth share. That share cannot be worth more than one-sixth of £27,000 (less the mortgage of £1,600) less the 10% deduction for the expenses of the sale. Therefore the maximum value of that share would be of the order of £3,800 on a purely arithmetical basis. There was no valuation evidence before me, other than evidence prepared on behalf of the claimant which had been prepared on the footing that James had a one half share in the property and which evidence suggested that the value of the claimant's share was less than £1,000: this evidence was not accepted by the Department. Even if I wholly discount that evidence since it does not take into account the prospect of James being in the market for the claimant's share, I consider that I can take judicial notice of the fact that James, as a special purchaser, would only be prepared to pay one bid more than any other purchaser for his mother's one-sixth share and that any other purchaser would not be likely to pay anything near £3,000 for a share which had an arithmetical value of £3,800. In the circumstances it is not necessary for me to consider the effect (if any) of the claimant's son's occupancy on value.

11. For the above reasons I make the decision set out in paragraph 1 above.

Signed

A Lloyd-Davies
Commissioner 
15 October 2001 

