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1. This is an appeal by the adjudication officer against the decision of the Oxford social security appeal tribunal, given on 9 June 1994, whereby the tribunal allowed the claimant's appeal against the decision of an adjudication officer refusing him income support from 1 October 1993 because, in the adjudication officer's view, the claimant was then a "student" within the definition provided by regulation 61 of the Income Support (General) Regulations 1987.

 

2. At the claimant's request I held an oral hearing of this appeal. Mr A Prosser of Counsel represented the adjudication officer. The claimant, who was not present, was represented by Mr P Turville of Oxfordshire Welfare Rights, Barton Neighbourhood Centre.

 

3. On 23 September 1992 the claimant began what is referred to as a "modular course" at Oxford Brookes University. His field of study was environmental biology. Within the permitted limits of that University's regulations governing modular courses, the claimant was able to select the modules or topics to be studied and, again within certain limits, could spread them over the period of his choice. The records of the University show his "award aim" as BSc Hons Modular. That aim, as I understand it, would take at least three years to achieve. A student could however settle for the lesser qualifications of certificate in higher education or diploma in higher education if he terminated his studies before successfully completing all the modules necessary for the award of the degree.

 

4. Attendance at the University is either full-time or part-time depending on the number of modules being taken by the student during any particular term. Regulation 15 of the University regulations governs the classification of students as full or part-time for fee assessment purposes. The current prospectus states, in relation to full-time students, that they spend their entire course except vacations on campus and that full-time first degree courses normally last three years. In relation to part-time study it states that, while patterns vary, the most common consists of one day and an evening a week during term time. The prospectus also describes "mixed mode" courses where "students attend the course on a full-time and part-time basis at different stages of the course". Students are not eligible for the full local authority grant or student loan unless they are full-time and if there is a change from full-time to part-time I understand the University will notify the grant awarding and loan making authorities.

 

5. During the three terms of the 1992 to 1993 academic year the claimant was classified by the University as a full-time student. During the first two terms of the academic year 1993 to 1994 he was classified as part-time. He did not attend at all in the third term of that year because none of his chosen modules was taught that term. He was part-time for the first term of the 1994 to the 1995 academic year and full-time for terms two and three.

 

6. Having become a part-time student for the 1993 to 1994 academic year the claimant made a claim for income support. The claim was at first allowed but then it is said the award was reviewed and terminated. That was because the adjudication officer took the view that the claimant was a "student" as defined by regulation 61 of the General Regulations and as such was not entitled to income support because, in accordance with regulation 10(1)(h) of those Regulations, he was required to be treated as not available for employment. "Student" in regulation 10(i)(h) is given the same meaning as in regulation 61 which defines "student" to mean (so far as relevant and as in force at the material time) -

 

".. a person .. aged 19 or over but under pensionable age who is attending a full-time course of study at an educational establishment; and for the purposes of this definition -

(a) a person who has started on such a course shall be treated as attending it throughout any period of term or vacation within it, until the last day of the course or such earlier date as he abandons it or is dismissed from it;"

I think the adjudication officer took the view that, as the claimant had started on what was said to be a full-time course, (a) of the definition meant that he had always to be treated as a "student" until the end of the course. The tribunal, who as I have said, allowed the claimant's appeal, took the view that when the claimant's attendance changed from full-time to part-time he had, in the particular circumstances to which they referred, in effect been dismissed from the full-time course so that he was no longer a "student" within the definition. They also took account of the fact that the claimant "had been accepted as available for and was actually seeking work by the Unemployment Benefit Office".

 

7. The issue before me is whether, as at 1 October 1993, the claimant was a "student" as defined by regulation 61. It is not in issue that at that time he was, at least from the point of view of Oxford Brookes University, a part-time student. 

 

8. What is for consideration, in relation to the definition of "student", is whether the course in question is a full-time course. Mr Prosser and Mr Turville differed as to whether "the course" in this case was the whole of the course leading to the modular degree or to one or other of the lesser qualifications or whether, as Mr Turville contended, each year was its own course. I am not sure that in the end it would necessarily make a difference but I have come to the conclusion, not least because of the way the prospectus is written, that the course is the whole course leading to the qualification. The prospectus, in relation to full-time first degree courses, says that they "normally last three years". In relation to "mixed mode", which seems to describe this claimant's course, the prospectus says that "Students attend the course on a full-time and part-time basis at different stages of the course". In my view that shows that at least the University regarded the course as the whole of the studies leading to the qualifications and I see no reason to take a different view.

 

9. That however, in my view is not, as both Mr Prosser and Mr Turville seemed to think, the end of the matter. It seems to me that (a) of the definition is directed at securing that, once a person has started and remains on a full-time course, he is to be treated as attending that course until it ends; that part of the definition is not in my view directed at turning what is at the material time a course at which attendance is part-time into a full-time course. Whether or not a student is attending a full-time course has to be determined, as I see it, on the facts at the material time. That is consistent with the approach taken by the Commissioner in CIS/152/94 when he directed the tribunal, to which he remitted the case, to find facts as to whether the full-time course on which the claimant had embarked had changed to a part-time course. He said (paragraph 15).

"As Ms Yerrell put it, it is no longer sufficient to say [as in earlier cases] 'look at the course'. Relatively recent changes in the approach of education authorities render such advice inadequate, the overall circumstances must be examined so that the realities of the situation may be ascertained". 

The Commissioner's reference in that paragraph to "recent changes" was in fact a reference to the changeover by many Universities and other educational institutions to modular courses.

 

10. In Clarke and Faull and the Chief Adjudication Officer etc (judgment 14 February 1995) Hoffmann L.J. made the point that ineligibility for income support of "students" as defined was to be taken in effect to be tied to eligibility for local authority grant and student loan. He said (page 9, B-D) -

 

"One would therefore expect that a student's exclusion from social security benefits would be mirrored by his entitlement to an education award and a student loan. Otherwise there would be an anomalous class of people who for no obvious reason were left to destitution without state support of any kind. It is of course possible that for some reason which escapes us such an anomaly was intended by the draftsman. But the courts should, I think, try to construe the regulations to reflect a coherent policy unless the language clearly makes this impossible".

Those two cases concerned students whose attendance at a full-time course had been suspended by an intercalated period. The Court of Appeal held that such a period could not fairly be described as a period of either term or vacation within the course. Thus the students in question did not, in that period, fall within the definition of "student". In the same way and consistently with the presumed intention of the provisions, a course which is at the material time a part-time course cannot, as it seems to me, fairly be described as a full-time course. 

11. In this case it seems to me clear that the claimant was in the first two terms of the 1993 to 1994 academic year attending what had then become a part-time course and he was accordingly not then a student within the definition. In the third term of that year he was not attending the course at all; at all events he was not then attending a full-time course.

12. The tribunal were in my view wrong to conclude that the claimant had been dismissed from what had originally been a full-time course though their reasons for that conclusion are, as they explained them, understandable. I agree however with their decision to allow the claimant's appeal and their conclusion that as at 1 October 1993 he was not a "student". It follows that I must dismiss the adjudication officer's appeal against that decision.

 

R.A. Sanders
Commissioner 
9 October 1995

