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[ORAL HEARING]
 

1. For the reasons set out below, the decision of the social security appeal tribunal given on 31 October 1991 is not erroneous in point of law, and accordingly this appeal fails. 

2. This is an appeal by the claimant, brought with the leave of the tribunal chairman, against the decision of the social security appeal tribunal of 31 October 1991. The claimant asked for an oral hearing, a request which was acceded to. At that hearing the claimant, who was not present was represented by Mr V Willson, from the                          , whilst the adjudication officer appeared by Mr J Heath of the Solicitor's Office of the Departments of Health and Social Security. 

3. The facts of this case are straightforward and not in dispute. From December 1985 to 12 February 1989 the claimant and his wife were living in a residential care home at           , Exminster. Prior to his 65th birthday, on 26 January 1989, the claimant was in receipt of invalidity benefit, and this was taken into account in computing the income support payable to him under regulation 19 of the Income Support (General) Regulations 1987 [S.I. 1987 No 1967]. But on attaining 65 he elected to have his invalidity benefit replaced by retirement pension. The claimant continued, of course, to receive income support under regulation 19. However, he was not awarded any higher pensioner premium. I am not sure that it would have made any difference to the amount of income support he received, had he been awarded higher pensioner premium whilst he was still in the home, but on 12 February 1989 he and his wife left the home, and took up hostel accommodation, receiving income support under regulation 20 until the revocation of this regulation on 9 October 1989 on the introduction of housing benefit in respect of hostel accommodation charges. As from 9 October 1989, the claimant's applicable amount was calculated in accordance with regulation 17. On 19 April 1991 the adjudication officer reviewed the claimant's entitlement to income support as from 8 April 1991, and decided that it was no longer payable because his income exceeded his applicable amount. The position would have been different, however, if he had been entitled to a higher pensioner premium. 

4. Regulation 17 of the Income Support (General) Regulations 1987 provides, so far as is relevant to this appeal, as follows:- 

"17. Subject to regulations 18 to 22 and 70 ..., a claimant's weekly applicable amount shall be the aggregate of such of the following amounts as may apply in his case: 

(a) an amount in respect of himself or, if he is a member of a couple, an amount in respect of both of them, determined in accordance with paragraph 1(1), (2) or (3), as the case may be, of Schedule 2; 

.....

(d) the amount of any premiums which may be applicable to him determined in accordance with Parts III and IV of Schedule 2 (premiums)." 

5. Part III of Schedule 2 specifies the premiums referred to in regulation 17(1)(d) and sets out the conditions that must be satisfied, if they are to be awarded. Paragraph 10 deals with the higher pensioner premium and provides, so far as is relevant, as follows:- 

"10. - (2) Where the claimant has a partner, the condition is that - 

....

(b) he or his partner is aged less than 80 but not less than 60 and either -

(i) the additional condition specified in paragraph 12(1)(a) or (c) is satisfied."

The relevant paragraph in this case is paragraph 12(c) and this reads as follows:- 

"12. (1) (c) The claimant or, as the case may be his partner was in receipt of either - 

(i) invalidity pension under section 15 of the Social Security Act ....

when entitlement to the benefit ceased on account of the payment of a retirement pension under the Social Security Act .... and the claimant has since remained continuously entitled to income support and, if the invalidity pension was payable to his partner, the partner is still alive; or 

(ii) ....

and, in either case, the higher pensioner premium or disability premium has been applicable to the claimant or his partner." 

6. Now, the claimant's contention is that he is less than 80 and not less than 60, and was in receipt of invalidity pension when entitlement to that benefit ceased on account of the payment of retirement pension. Moreover, he has since remained continuously entitled to income support. He argues that he, therefore, satisfies condition 12(1)(c)(i), and as the higher pensioner premium has been applicable to him, he further contends that he satisfies the final words of paragraph 12(1)(c). 

7. However, the fallacy underlying that reasoning is that, from the day he became entitled to income support he relied solely on regulation 19, and this particular regulation, although generous in many respects, in that it specifically deals with persons in residential care and nursing homes who are in need of substantial weekly amounts to cover their accommodation costs, does not include in a claimant's applicable amount any sum for premiums. Moreover, that regulation overrides regulation 17. For the latter is made specifically subject to "regulations 18 to 22 and 70". Regulation 19 commences as follows:- 

"19. - (1) .... where - 

(a) the claimant lives in a residential care or nursing home; or 

(b) if the claimant is a member of a family, he and the members of his family live in such a home, 

his weekly applicable amount shall, ...., be calculated in accordance with Part I of [Schedule 4]." 

Part I of Schedule 4 makes no provision for any form of premium. It follows that the claimant was never entitled to any higher pensioner premium. He was always dependent upon regulation 19, never regulation 17, and notwithstanding that he satisfied paragraph 12(1)(c)(i), he was unable to comply with the final words of that particular provision. 

8. Mr Wilson pointed out the inherent injustice of a claimant's being without entitlement to higher pensioner premium, because, at a time when he might otherwise have qualified, he was in a home and dependent on regulation 19, if, as happened here, he subsequently left the home. For then he would be unable to receive the additional benefit, notwithstanding that he would have qualified had he never gone in to the home in the first place. Moreover, in an attempt to right what he considered a gross injustice, Mr Wilson endeavoured to argue that, when the final words of paragraph 12(1)(c) spoke of the higher pensioner premium having been "applicable to the claimant", the word "applicable" should be widely construed and should encompass that which could have happened. By this I think he meant that, if the claimant had not been in a nursing home, he would have been entitled to a premium under regulation 17, and that the final words of paragraph 12(1)(c) contemplated such a situation. Moreover, regulation 19 did not expressly state that no premiums should be included in the applicable amount. There is, however, nothing in these points. "Applicable amount" and "applicable" are really technical words. The "applicable amount" is defined in section 135(1) of the Social Security Contributions and Benefits Act 1992 (replacing section 22 of the Social Security Act 1986) as "in relation to any income-related benefit" "such amount or the aggregate of such amounts as may be prescribed in relation to that benefit". In the present case, regulation 19 simply did not include any higher pensioner premium, and as a result such amount was not included in the applicable amount. Accordingly, it has never been applicable to the claimant, and as a result the claimant is unable to satisfy the conditions specified in paragraph 12(1)(c). Moreover, as a result he cannot bring himself within paragraph 10(2)(b)(i). 

9. I am aware, of course, of the force of Mr Willson's contention that the effect of this construction is to prejudice a claimant who would have been entitled to the higher pensioner premium, had he not been in a residential care or nursing home, and has after going into such home subsequently left it. However, it is not open to me to waive or modify the statutory provisions as enacted. If it is thought that an injustice is done, it is for the legislature, and the legislature alone, to make the necessary amendments to the relevant regulations. The adjudicating authorities, including the Commissioner have no discretion in the matter. 

10. In my judgment, the tribunal correctly analysed the whole position, and explained it with a commendable clarity. I see no respect in which it could be said that they erred in point of law, and accordingly I have no option but to dismiss this appeal.

(Signed) D.G. Rice 

Commissioner 
(Date) 2 November 1992

