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1. This is an appeal, brought by the claimant with the leave of the tribunal chairman, from a decision of the Euston social security appeal tribunal dated 3 June 1998 whereby, by a majority, they dismissed the claimant's appeal from a decision of an adjudication officer that she was "not entitled to income support from 12.11.97 because she is a person from abroad whose applicable amount is nil". At the hearing before me, the claimant was represented by Mr. Simon Cox of counsel, instructed by Camden Tribunal and Rights Unit, and the adjudication officer was represented by Mr. Raymond Hill of counsel, instructed by the Solicitor to the Departments of Social Security and Health. I am grateful to both counsel for their clear and helpful submissions. 

2. It has at all times been common ground that the claimant was rightly refused income support if she was not an asylum seeker within the terms of regulation 70(3A)(a) of the Income Support (General) Regulations 1987 which provides: 

"For the purposes of this paragraph, a person - 

(a) is an asylum seeker when he submits on his arrival (other than on his re-entry) in the United Kingdom from a country outside the common travel area a claim for asylum to the Secretary of State that it would be contrary to the United Kingdom's obligations under the convention for him to be removed from, or required to leave, the United Kingdom and that claim is recorded by the Secretary of State as having been made; ..."

The question that arises in this case is whether the majority of the tribunal erred in law in holding that the claimant had not submitted a claim for asylum "on [her] arrival .... in the United Kingdom".

3. The claimant is a Colombian national. She arrived at Gatwick airport on 1 November 1997 on a flight from Columbia. She had a visa stating that she wished to enter the United Kingdom as a visitor. Before the tribunal, there was a dispute as to whether she made it clear to an immigration officer while being examined in immigration control at the airport that she wished to claim asylum. Her case, on the written submissions to the tribunal, was that she told an immigration officer that she had an aunt in the United Kingdom who was an asylum seeker and was waiting at the airport for her and that she also said "I'm in danger in my country and I need a lawyer because they are going to kill me" to which she had received an abusive reply. At the hearing, she said that she had specifically said she wished to claim asylum. There was evidence, in the form of a letter dated 6 April 1998 from the Home Office in response to a complaint made by the claimant's then solicitors, that the immigration officers concerned denied that there had been any indication by the claimant of a desire to claim asylum. However, it is not in dispute that an immigration officer was aware not only that the claimant's aunt was an asylum seeker and was waiting at the airport for her but also that she was accompanied by a solicitors' representative who had telephoned to the Immigration Office to make known her presence for the purpose of representing the claimant. The precise terms of the solicitors' instructions are not clear but broadly they had been instructed by the aunt to assist the claimant's entry to the United Kingdom by making it plain that she wished to claim asylum. To this end, they had sent a fax to the Immigration Office at that morning. Unfortunately, the fax machine at the Immigration Office was not working and the fax was stored in its memory and did not emerge until the evening of the following day. In any event, the immigration officers did not acknowledge any claim for asylum and the claimant was given leave to enter as a visitor. At 3 p.m. she came out on the land side of the terminal and met her aunt and legal representative.

4. There is no dispute about what happened then. Most of the evidence was before the tribunal but I have the additional advantage of a statement from the legal representative who was Ms. Nathalie de Broglio, a clerk employed by Messrs Clore and Co., solicitors of West Kensington. She inferred from the fact that the claimant had her passport with her and had been given leave to enter that she had not been treated as having claimed asylum. Accordingly, she at once telephoned the Immigration Office. The immigration officer denied that the claimant had said that her life was in danger or had otherwise indicated that she desired to claim asylum. Ms. de Broglio then telephoned her principal, Mr. Neal Gilmore, in his office in West Kensington. While she waited at the airport with the claimant, he telephoned the Immigration Office at about 3.10 p.m. to speak to the immigration officer mainly concerned with the examination of the claimant and he then spoke to a chief immigration officer five minutes later. It was made plain to both of them that the claimant wished to claim asylum. Mr. Gilmore asked that the leave to enter be withdrawn but the chief immigration officer said that such a withdrawal had to be accompanied by a simultaneous refusal of leave to enter and there was not sufficient information on which to base such a refusal. When Ms. de Broglio again spoke to Mr. Gilmore, he told her that there appeared to be nothing more they could do at the airport and so Ms. de Broglio, the claimant and her aunt all left. On 4 November 1998 the claimant made a claim for asylum at Lunar House in Croydon. On 12 November 1998, she claimed income support. The adjudication officer and the tribunal both took the view that the claimant had not submitted a claim for asylum until 4 November 1998 and it was on that basis that they decided that the claimant had not submitted such a claim on her arrival and so was not entitled to income support.

5. Mr. Cox did not attempt to argue that the claim made on 4 November 1998 had been made by the claimant "on [her] arrival". He relied upon events on 1 November 1998. Firstly, he submitted that the tribunal gave an inadequate reason for finding that the claimant had not claimed asylum while being interviewed by an immigration officer at the airport. Secondly, he submitted that the tribunal erred in not considering at all whether a claim for asylum had been made on the claimant's behalf by Ms. de Broglio and Mr. Gilmore. Mr. Hill accepted that a claim for asylum could be made orally and that it did not have to be made in any particular form. However, in reply to Mr. Cox's first argument, he submitted that, even if the tribunal had found that the claimant had made an oral claim for asylum while being interviewed by an immigration officer, there was no evidence that the "claim [had been] recorded by the Secretary of State as having been made" as is required by regulation 70(3A)(a). In reply to Mr. Cox's second argument, Mr. Hill submitted that a claim could not be said to be made "on ... arrival" if it was made after the claimant had passed through immigration control and, in any event, that the claim had to be made by the applicant in person and not through a solicitor speaking over a telephone. Accordingly, it was his submission that the tribunal had no need to consider the evidence of the telephone calls made immediately after the claimant had cleared immigration control.

6. I need not set out here the tribunal's reasons for rejecting the claimant's evidence as to what happened while she was passing through immigration control at the airport or the detail of Mr. Cox's criticism of that reasoning. Suffice it to say that I consider there to be some force in Mr. Cox's submissions but that, as Mr. Hill submitted in response, it would have made no difference if the tribunal had found that the claimant had claimed asylum in her interview because they could not have found that the claim had been recorded. The evidence was that the immigration officer concerned had denied to Ms. de Broglio that the claimant had said that she was in danger and it is implicit that they denied that there was a claim for asylum. It was in theory conceivable that there was a record of a claim for asylum despite the denials but neither party had produced a copy of the immigration officer's original record of the interview and it seems to me that it was so unlikely that the record would have helped the claimant that the tribunal would not themselves have directed the parties to obtain it even if they had accepted the claimant's account. Mr. Cox submitted that, nevertheless, the tribunal's failure to record proper reasons for their findings as to what happened during the interview was material because an unreasonable failure to record a claim for asylum could justify the treating of a later claim as having been made "on ....arrival" when otherwise it would not be so treated. I incline to the view that that approach would render otiose the requirement in regulation 70(3A)(a) that the claim be "recorded ... as having been made" but, on the view I take of the case as a whole, I need not consider this argument further.

7. I turn then to Mr. Cox's second and principal submission which was that the tribunal erred in failing to consider what happened immediately after the claimant had passed through immigration control. I reject at once Mr. Hill's submission that no claim for asylum was in fact made at that time by the claimant. Whatever may have been the solicitors' position before the claimant emerged from immigration control, once she had met Ms. de Broglio it is quite clear that the solicitors were then acting not only on the claimant's behalf but also with her authority. In those circumstances, a claim for asylum made by Ms. de Broglio or Mr. Gilmore on behalf of the claimant is to be treated as having been made by her. It is very probable that Ms. de Broglio made plain to the Immigration Office that the claimant wished to claim asylum although neither her statement put before me nor the correspondence that was before the tribunal makes that absolutely clear. What is not in contention is that Mr. Gilmore left the immigration officer and the chief immigration officer to whom he spoke with no doubt about the claimant's wish to claim asylum. It is clear from the Home Office letter dated 6 April 1998 that the chief immigration officer and Mr. Gilmore talked about the fax in which the desire to claim asylum was made plain which had been sent but not received and that they discussed withdrawal of the leave to enter as a visitor on the basis that the claimant wished to claim asylum and be admitted permanently. An indication of a desire to claim asylum is itself a claim for asylum. The undisputed evidence that was before the tribunal therefore shows that such a claim was made when Mr Gilmore telephoned the Immigration Office even if one was not made earlier when Ms. de Broglio telephoned.

8. I understood Mr. Hill to accept that, if that approach was right, the claim had been "recorded by the Secretary of State as having been made", either on the basis that the letter of 6 April 1998 was a sufficient record or on the basis that that letter was secondary evidence of a contemporaneous record. Just as there is no specified way in which a claim for asylum should be made, there is no specified way in which it should be recorded. The requirement in regulation 70(3A)(a) that the claim should have been recorded is there merely to prevent adjudication officers and tribunals from having to determine disputes as to whether or not an event capable of being a claim had taken place. There is no such dispute in this case insofar as Mr Gilmore's telephone calls are concerned.

9. However, Mr. Hill's principal submission was that, if Mr. Gilmore's telephone conversation did amount to a claim for asylum, that claim had not been made "on [the claimant's] arrival" either because it was not made at the airport or because it was not made before the claimant cleared immigration control. He placed particular emphasis on the fact that Mr. Gilmore's telephone call was made from his West Kensington office and not from within the airport. Despite what was said in CIS/2719/97, I am not persuaded that the limiting words "on his arrival" were intended to provide a spatial limitation rather than a temporal limitation but, even if they were, it seems to me to be wholly irrelevant that Mr. Gilmore was not at the airport. His telephone call was made on behalf of the claimant who was still at the airport and it was made in circumstances where, had the immigration officer wished the claimant to return to the Immigration Office, Mr. Gilmore could have arranged for her to do so before she left the airport.

10. In his alternative argument, Mr. Hill relied upon CIS/143/97 in which I held that "on his arrival" meant "while clearing immigration control at the port of entry". He acknowledged that I had resiled somewhat from that approach in CIS/4117/98, but he submitted that my earlier approach was to be preferred. In particular, he submitted that an approach that allowed any person who was still at an airport to claim asylum might enable people already in the country to go to an airport and claim asylum saying falsely that they had just arrived in the United Kingdom. It seems to me that it would be very difficult to get away with such a ploy but, in any event, there is no reason to suppose that such a possibility was at the forefront of the minds of those responsible for the legislation. I remain of the view that I expressed in CIS/4117/98. The fact that a more precise term was not used shows that the term "on his arrival" was used to allow a measure of flexibility and that the question whether asylum was claimed before or after clearing immigration control is not determinative.

11. Given that degree of flexibility, it seems clear that, in the present case, the claimant claimed asylum "on [her] arrival". The claim was made within minutes of her emerging from immigration control in circumstances where the immigration officer could well have invited her back for further consideration of her case. Paragraph 6(2) of Schedule 2 to the Immigration Act 1971 provides:-

"Where on a person's examination under paragraph 2 above he is given notice of leave to enter the United Kingdom, then at any time before the end of twenty-four hours from the conclusion of the examination he may be given a further notice in writing by an immigration officer cancelling the earlier notice and refusing him leave to enter."

Mr. Cox suggested that that provision existed primarily so that notice of leave to enter could be reconsidered if further information came to light while the person given leave was passing through customs, but it is expressed so as to have a wider application. The chief immigration officer was right to take the view that the claimant's notice of leave could not be cancelled unless she was to be refused leave. I am not so sure that he was right to take the view that the claimant's own evidence could not justify a refusal of leave and a grant instead of temporary admission but, be that as it may, as a matter of immigration practice, he was entitled to say that the claimant should pursue her case at Lunar House rather than at the airport. However, the fact that the case was to proceed at Lunar House, when a new claim for asylum could be made, does not alter the fact that a sufficient claim for asylum had been made and recorded while the claimant was at the airport. In my view, on a proper construction of regulation 70(3A)(a), that claim was made "on [the claimant's] arrival".

12. I reach that conclusion without regard to Article 31 of the 1951 Geneva Convention relating to the Status of Refugees. I did, however, hear some argument about the scope of Article 31 because legislation should, where possible, be construed so as to be consistent with the United Kingdom's international obligations and Mr Cox submitted that Mr. Hill's construction of regulation 70(3A)(a) of the 1987 Regulations would place the United Kingdom in breach of obligations arising under that article.

13. Article 31(1) provides:-

"The contracting States shall not impose penalties, on account of their illegal entry or presence, on refugees who, coming directly from a territory where their life or freedom was threatened in the sense of Article 1, enter or are present in their territory without authorisation, provided they present themselves without delay to the authorities and show good cause for their illegal entry or presence."

In CIS/4117/98, I commented that the article raised a number of questions.

"It is certainly arguable that the refusal of any income support for an asylum seeker is not a proportionate response to the asylum seeker's failure to claim asylum at the port of entry so that it may be regarded as being in the nature of a penalty but, on the other hand, it may be arguable that a person has not presented himself or herself 'without delay' to the authorities if, having arrived at a recognised port of entry, he or she did not claim asylum there (there being a distinction between arrival and entry in domestic law in that context - see Regina v. Naillie [1993] A.C. 674 - but possibly not for the purposes of Article 31) and it is also unclear what would amount to 'good cause' for illegal entry. Furthermore, the scope of Article 31 is restricted to those 'coming directly from a [relevant] territory'."

14. Some considerable light has now been thrown on Article 31 by the Divisional Court in Regina v. Uxbridge Magistrates' Court, ex parte Adimi (unreported, 29 July 1999). In that case, the applicants have been charged with various offences in connection with false documents they had used in order to travel from their countries of origin before claiming asylum in the United Kingdom or elsewhere. The court had to consider whether convicting the applicants of those offences would be contrary to Article 31. A contention by the respondents that an asylum seeker could reasonably be expected to claim asylum as soon as he or she arrived at passport control was expressly rejected by the court. Simon Brown LJ referred to a passage in Grahl-Madsen's work The Status of Refugees in International Law (Vol. II, 1972) at page 218 where it was said:-

"A person crossing the frontier illegally may have reasons for not giving himself up at the nearest frontier control point or to a local authority in the border zone. If he succeeds in finding his way to the capital or another major city and presents himself to the authorities there he must deemed to have complied with the requirement and the same ought to apply if he was unsuccessful but could show that such was his intention."

Simon Brown LJ, with whom Newman J agreed as to the interpretation of the scope of Article 31, inferred from the passage cited that, if Mr. Adimi's intention was to claim asylum within a short time of his arrival even had he successfully secured entry on his false documents, it would not be right to regard him as having breached the condition of presenting himself "without delay". It was common ground before the court that any genuine refugee showing he was reasonably travelling on false papers would be able to show "good cause" for illegal entry.

15. It follows that, if the present claimant was a genuine refugee, she came "directly" from the territory where her life or freedom was threatened, she entered the United Kingdom illegally with "good cause" and she presented herself "without delay" to the authorities. The requirement to claim asylum "on ... arrival" in regulation 70(3A)(a) acts on genuine asylum seekers as well as others and it therefore follows that Mr Hill's construction of that provision would be inconsistent with the obligation imposed by Article 31 if the provision acts so as to "impose penalties, on account of ... illegal entry or presence".

16. In Adimi, it was unsurprisingly held that convictions by criminal courts were penalties within Article 31. Mr. Hill did not dispute that civil penalties would also fall within Article 31 but he submitted that a penalty involved a removal of a right that a person previously had. Preventing a person from qualifying for that right in the first place was not, in his submission, a penalty. Mr Cox, on the other hand, submitted that any treatment that was less favourable than that accorded to others and was imposed on account of illegal entry was a penalty within Article 31 unless objectively justifiable on administrative grounds. I prefer Mr Cox's submission. It seems to me that Mr Hill's approach puts form above substance and would enable Contracting States to evade Article 31 by the use of one form of words in domestic legislation rather than another.

17. Regulation 70(3A)(a) has the effect that those asylum seekers who do not claim asylum "on ... arrival" are treated less favourably than those who do claim "on ... arrival" because the latter are entitled to income support while their claims for asylum are being considered whereas the former only become entitled to benefit retrospectively once they have been recorded as refugees (see regulation 21ZA(4)(b) of the 1987 Regulations). Despite the fact that benefit is ultimately paid to genuine refugees - and I am not sure that sufficient consideration has been given to the time limits on claims and reviews to ensure that there might not also be some actual loss of benefit (notwithstanding regulation 9(8) of the Social Security (Claims and Payments) Regulations 1987) - I do not consider that the discrimination is insignificant. Clearly the delay in payment can cause hardship even though some assistance is available from local authorities under the National Assistance Act 1948. Equally clearly that less favourable treatment (by comparison with others seeking asylum) is imposed on account of the claimant's illegal entry. Mr Hill did not suggest that there was any administrative justification for it although, if this were to be the determining factor in this case, I would have given those instructing him time to consider the issue further. Therefore, while this may be the subject of further argument in another case, it appears to me that regulation 70(3A)(a) acts so as to impose a penalty on certain refugees on account of their illegal entry into the United Kingdom.

18. Article 31 does not prohibit the imposition of such a penalty on a refugee who enters the United Kingdom illegally and then fails to present himself to the authorities "without delay". If, therefore, the phrase "on his arrival" in regulation 70(3A)(a) is construed in a manner which gives it the same effect as the phrase "without delay" in Article 31, there is no conflict between the provisions. Construing the former phrase as meaning "while clearing immigration control at the port of entry" is clearly not consistent with the construction of the latter phrase favoured in Adimi. I therefore accept, on the basis of the argument advanced before me, Mr Cox's submission that Article 31 provides an additional reason for not construing "on ... arrival" as narrowly as I did in CIS/143/97. I need not consider whether it is always possible to construe "on ... arrival" in a way that avoids the risk of imposing a penalty contrary to Article 31. It is certainly possible to do so in the present case.

19. I am therefore satisfied that the tribunal erred in law. The evidence before them clearly raised the issue whether, by virtue of the telephone calls made to the Immigration Office on her behalf by her solicitor within minutes of her clearing immigration control, the claimant submitted "on [her] arrival ... in the United Kingdom ... a claim for asylum ... [which was] recorded by the Secretary of State as having been made". Either they failed to consider the issue at all or else they failed to give reasons for deciding that issue against the claimant. As there is no material dispute about the facts, I can substitute my own view which is that such a claim was submitted by the claimant "on [her] arrival".

20. I allow the claimant's appeal. I set aside the decision of the Euston social security appeal tribunal dated 3 June 1998 and I find that the claimant has at all material times been an asylum seeker within regulation 70(3A)(a) of the Income Support (General) Regulations 1987. Counsel were agreed that all other questions arising on her claim for income support should be left for determination by an adjudication officer.

 

Signed

M Rowland
Commissioner 
25 November 1999 

