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1. My decision is that the decision of the social security appeal tribunal given on 29 October 1991 is erroneous in point of law, and accordingly I set it aside. I direct that the appeal be reheard either by the same tribunal which on 22 May 1991 directed that the amount of the overpayment should be agreed between the parties and only in the absence of such agreement be referred back to them, or to a differently constituted tribunal who will consider afresh all issues arising in this appeal. 

2. This is an appeal by the claimant, brought with the leave of the tribunal chairman, against the decision of the social security appeal tribunal of 29 October 1991. 

3. On 20 November 1990 the adjudication officer reviewed the award of supplementary benefit/income support on the ground that, since the original decision was given, the claimant had been in possession of property in excess of the statutory limit. His revised decision was that from 2 April 1979 onwards there was no entitlement to benefit. Moreover, he decided that the overpayment, covering the period from 2 April 1979 to 21 January 1990 was recoverable. Initially he fixed this at £2,143.90 but subsequently revised it to £2,161.17. In due course, the claimant appealed against this decision, but on 22 May 1991 the appeal tribunal disallowed the appeal. They were satisfied that there had never been any entitlement from 2 April 1979 onwards and that the overpayment was recoverable. However, they did not specify the amount of the overpayment. They left this to the parties to agree, but stipulated that, in default of agreement, the appeal should be "relisted for determination". 

4. In my judgment, the tribunal adopted a proper form of procedure. They had behind them the authority of R(SB) 11/86, where at paragraph 8 there appears the following helpful comment. 

"There are certainly cases in which it is appropriate for an appeal tribunal to pass an issue of assessment or accounting back to the local adjudicating authority in the hope that such issue can be disposed of by agreement between the adjudicating officer and the claimant. But, as I have said before, it is essential when such course is adopted, that the appeal tribunal should make it clear that, in the event that the issue cannot be disposed of by agreement between the parties, the matter must be restored before the appeal tribunal so that it - and it alone - may discharge its duties of finally determining the claimant's appeal thereto." 

Moreover, the above approach is in turn founded on a passage in a decision of a Tribunal of Commissioners R(SB) 15/87 where at paragraph 23 it was stated as follows:- 

"The present decision under appeal is plainly, by its very terms, not a final decision as it provides for reference back to the tribunal of the assessment of the amount to be repaid. They simply adopted the course followed by the Commissioner in paragraph 29(5) of R(SB) 4/83. In our judgment there is nothing objectionable in the tribunal making a decision such as that in the instant case to the effect that the amount recoverable from the claimant is to be re-assessed on the basis indicated, and if it is not agreed there should be liberty for the matter to be referred back for the tribunal to assess the amount; on the contrary that seems to us an eminently practical way of dealing with this sort of problem." 

5. Accordingly, in the present instance, the tribunal were fully entitled to refer the mathematics of calculating the exact extent of the overpayment to the adjudication officer and the claimant. However, they scrupulously provided for the contingency that the parties might not agree. In that event, the matter was to be referred back. Although it was, I think, to be implied, they did not expressly state that the matter, if it was to be referred back at all, was to be referred back to the tribunal. as constituted on 22 May 1991. If one analyses the position more closely, the tribunal's decision of 22 May 1991 was not at that stage a finalised decision. It provided for such finalisation, but it was not as yet a final decision. Unless and until the amount of the overpayment was determined, the tribunal's decision was not full and complete. Hopefully, it would have become full and complete on agreement between the adjudication officer and the claimant - and, in my judgment, the date of such agreement would constitute the date of the tribunal's final decision and constitute the date from which time would run for the purposes of appeal etc - but in default of such agreement the matter had to be referred back to the tribunal as originally constituted who would have to make a determination, and that would constitute their final decision bearing the appropriate date. 

6. Unfortunately, not only was there a failure to reach agreement between the adjudication officer and the claimant, but when the matter was referred back, it was listed for a differently constituted tribunal. It follows that the new tribunal, which convened on 29 October 1991, if they were merely going to consider the amount of overpayment and nothing else, had no jurisdiction so to do. They were not the original tribunal which gave the direction of 22 May 1991. It follows that, as the tribunal of 29 October 1991 did only consider the amount of the overpayment, I must set aside their decision as having been made without authority. 

7. Of course, I am aware that it is often difficult to reconvene a tribunal months after it was originally constituted. Indeed, it may be wholly impracticable, and in some cases, eg. where a death has intervened, wholly impossible. In that event, there will have to be a differently constituted tribunal, and they will have to reconsider the entire appeal afresh. Their jurisdiction will not be limited to the amount of overpayment; they will be concerned with liability as well. They will be at liberty, and under a duty, to consider all aspects of the appeal. Unfortunately, in the present case however, there was not a complete rehearing of the appeal before the tribunal of 29 October 1991, and, as explained above, the tribunal had no jurisdiction merely to consider the narrow issue of the amount of the overpayment. Of course, had they enlarged their field of enquiry, and considered the whole matter afresh, they would have had jurisdiction, but even then I consider they should not have assumed jurisdiction unless and until satisfied that it was not practicable to reconvene the original tribunal. 

8. I am aware that with effect from 6 April 1990 - a date prior to the decision of the adjudication officer giving rise to this appeal - section 53 of the Social Security Act 1986 was amended by the inclusion of a new provision, subsection (IA). This read as follows:- 

" (IA) Where any such determination as is referred to in subsection (1) above is made on an appeal or review, there shall also be determined in the course of the appeal or review the question whether any, and if so what, amount is recoverable under that subsection by the Secretary of State." [These two provisions are now respectively section 71(1) and section 71(2) of the Social Security Administration Act 1992.] 

Now, the suggestion has been made, in Decision CSB/083/91, at paragraph 8, that the effect of this new provision was to outlaw the previous practice of remitting the quantification question. I do not think that is the effect of subsection (IA). In my view, it deals with the situation which would obtain if a tribunal, or for that matter a Commissioner, merely stated that the overpayment was recoverable, without specifying the amount of such overpayment or making any provision for its determination. For in that event the whole matter would be left in the air. The new sub-section does not, however, forbid the convenient practice of referring such issues, which are often merely arithmetical, to the parties to determine themselves if they can, reserving to the relevant adjudicating authority the ultimate determination if they cannot. In cases where this practice has been adopted, the relevant adjudicating authority will have provided for determination of the amount of the overpayment, and, as explained earlier, the decision will become full and final when the amount has been finally fixed, whether by agreement between the parties, or on final adjudication by the tribunal or Commissioner, as the case may be. There is no question of the matter having been left in limbo. Accordingly, I do not consider that subsection (lA) has done anything to disturb the existing practice of remitting matters of quantification. 

9. It follows from what has been said above that I must set aside the decision of the tribunal of 29 October 1991, and direct that the matter be reheard either by the original tribunal of 26 May 1991 or, if that is not practical, by a differently constituted tribunal who will consider all aspects of the appeal, and not merely the question of the exact amount of the overpayment. 

10. Accordingly, my decision is as set out in paragraph 1. 

 

(Signed) D.G. Rice 

Commissioner 
(Date) 17 February 1993 

