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[ORAL HEARING]
1. The decision of the Social Security Appeal Tribunal dated 2 April 1997 is not erroneous in law. 

2. The claimant appeals, with the leave of a Social Security Commissioner, against the tribunal's decision that as the claimant is a person from abroad within the meaning of the Income Support (General) Regulations 1987 his entitlement to Income Support from 4 February 1997 is nil. 

3. The claimant arrived in the United Kingdom from India on 6 July 1993. It would seem from document 3 of the bundle that he came into this country on a visitor's visa. On 30 December 1993 his solicitors wrote to the Immigration and Nationality Department of the Home Office enclosing a sponsorship undertaking, on a Home Office form RON112, whereby the claimant's son undertook to be responsible for the claimant's maintenance and accommodation in the United Kingdom throughout the period of any leave to enter or remain in the country granted to the claimant and any variation of that leave. The undertaking was signed by the claimant's son but not dated. The solicitor's letter and the undertaking are documents 82 and 83 of the appeal bundle. In paragraph 3 of the undertaking the claimant's son acknowledged that he understood that the undertaking could be made available to the Department of Health and Social Security which might take appropriate steps to recover from him the cost of any Income Support paid to or in respect of the person who was the subject of the undertaking. The significance of that acknowledgement is that by virtue of sections 105 and 105 of the Social Security Administration Act 1992 as read with section 78(6) to (9) of that act the person who has given in pursuance of the Immigration Rules an undertaking as to the maintenance and accommodation of any person may be liable to penalties if he fails in his undertaking and may be liable for repayment of any Income Support paid as a consequence of his failure: On 17 May 1994 the claimant was given leave to remain in the United Kingdom for an indefinite period. A copy of that grant of leave is document 87 in the appeal bundle. 

4. On l3 November 1995 the claimant applied for Income Support. At that time there was no restriction on the award of Income Support to sponsored immigrants who satisfied the financial and residential conditions for entitlement, although there could be, as remarked above, consequences for the sponsor under sections 105 and 106 of the 1992 Act. Benefit was awarded with effect from 19 October 1995. That award remained in payment until 20 November 1996 which, I assume, was the expiry of the benefit week in which, on 17 November 1996, the claimant left the United Kingdom to go to India. However, prior to the claimant's departure there had come into force, on 5 February 1996, the Social Security (Persons From Abroad) Miscellaneous Amendments Regulations 1996. Regulation 8(2) of those regulations added a new sub-paragraph (i) to regulation 2l(3) of the Income Support (General) Regulations which had the effect of extending the definition of "person from abroad" in that regulation to include the person who:- 

"has been given leave to enter, or remain in the United Kingdom by the Secretary of State upon an undertaking given by another person or persons in writing in pursuance of immigration rules within the meaning of the Immigration Act 1971, to be responsible for his maintenance and accommodation; - and he has not been resident in the United Kingdom for a period of at least 5 years beginning from the date of entry or the date on which the undertaking was given in respect of him, whichever is the later;" 

The result of that amendment is that by virtue of. regulation 2l(l) of the General Regulations as read with paragraph 17 of Schedule 7 to those regulations the applicable amount for the purposes of the calculation of entitlement to Income Support in the case of a sponsored immigrant, whether married or single, is nil. 

5. Paragraph (3)(a) of regulation 8 of the l996 Amendments Regulations amended regulation 70 (Urgent Cases) of the General Regulations by the substitution of a new sub-paragraph (c) in paragraph (3). The enactment of the new sub-paragraph (c) adds to the categories of persons who can be entitled to Urgent Cases payments calculated in accordance with regulation 71 the person who is:- 

"...a person to whom sub-paragraph (i) of the definition (sponsored immigrant) applies and the person or persons who gave the undertaking to provide for his maintenance and accommodation has, [or] as the case may be have, died;". 

The effect: of that amendment is that a sponsored immigrant who has less than 5 years residence in the United Kingdom and whose sponsor has not died cannot be awarded Income Support Urgent Cases payments. 

6. The claimant returned to the United Kingdom on 1 February 1997 and claimed Income Support on 3 February 1997. An adjudication officer refused the claim on the grounds that the claimant was a person from abroad within the meaning of the amended regulation 21(3) of the General Regulations with the consequence that in terms of regulation 21(l) of and schedule 7 to those regulations his applicable amount for Income Support purposes was nil. The adjudication officer considered that the claimant came within the category of person described in the new sub-paragraph (i) of regulation 2l(3) because he had been given leave to enter and remain in the United Kingdom upon his son's undertaking as to his maintenance and accomodation and had not been resident in the United Kingdom for the period of at least 5 years specified in the new sub- paragraph. 

7. The legislative scheme under which the claimant was given leave to remain for an indefinite period in the United Kingdom and then re-admitted as a returning resident is enacted in the Immigration Act 1971 as amended by the Asylum and Immigration Act 1995 and in the Immigration Rules made by the Secretary of State in exercise of the power conferred on him by sections l(4) and 3(2) of the 1971 Act. The Immigration Rules are published in House of Commons paper 395 of 1994. I have set out in an appendix to this decision the relevant provisions of the scheme. 

8. The claimant appealed the adjudication officer's decision to a Social Security Appeal Tribunal on the grounds that he had been receiving Income Support before he left the United Kingdom to go to India in an emergency. If he had not had to go to India he would still have been in receipt of benefit. 

9. The tribunal's reasons for dismissing the appeal are recorded as follows:- 

"l. It is unfortunate that the copy sponsorship undertaking as seen by the tribunal is not signed but the reference to it in the accompanying letter of 30 December 1993 and the subsequent grant of leave to remain indicate that it must have been dated at least by 11 May 1994 if not earlier. Therefore events are still within the five year period of that undertaking. 

2. In spite of the undertaking the claimant was actually in receipt of income support from 19 October 1995 until his departure for India. His absence amounted to a period of 11 weeks and so he had to re-claim on his return. 

3. This claim, which was a new claim, had to be decided in accordance with the Regulations in force at the time of that claim and there had been an amendment on 5 February 1996 which affects this claim. His new claim was made within the 5 year period of the sponsorship undertaking and therefore it falls within the provision of Regulation 2l(3)(i) of the Income Support (General) Regulations 1987 as amended and he therefore is a "person from abroad" and his entitlement to income support is nil as provided in Schedule 7 paragraph l7(a) of those Regulations. 

4. The Urgent Cases Regulations do not help the claimant as:- 

a. there is no evidence that he has income from abroad and that there has been an interruption of remittances of that income; 

b. he is not an asylum seeker and; 

c. his sponsor is not dead. 

5. The claimant's representative who was not present at this hearing had raised previously the issue of Regulation l2(2) of the Social Security (Persons from Abroad) Miscellaneous Amendments Regulations 1996. However, this is a saving provision for those already in receipt of certain benefits. It would have protected the claimant if he had continued to be in receipt of income support but this is a new claim following a break in claim. The saving provision does not apply to new claims and so does not assist the claimant.". 

10. The claimant's grounds for appealing the tribunal's decision are that:- 

1. The tribunal's decision is in breach of the transitional protection provided by regulation 12(2) of the Social Security (Persons from Abroad) Miscellaneous Amendments Regulations 1996 and 

2. As sponsorship undertakings do not apply to returning residents the claimant is not a sponsored immigrant under the Immigrations Rules and, therefore, is not a sponsored immigrant under the benefit rules as his sponsor is no longer liable in law to maintain him. 

11. Regulation 12 of the Amendments Regulations to which that statement of grounds of appeal refers is, in so far as it is relevant to this appeal, in the following terms:- 

"(l) Where, before the coming into force of these Regulations, a person who becomes an asylum seeker under regulation ........ or regulation 70(3)A(a) of the Income Support Regulations, as the case may be, is entitled to benefit under ------ those Regulations, those ----------- regulations as then in force shall continue to have effect as if regulation[s]----- or 8(2) and (3)(c) ------ -------- of these regulations had not been made. 

(2) Where, before the coming into force of these regulations, a person in respect of whom an undertaking was given by another person or persons to be responsible for his maintenance and accommodation, claimed benefit to which he is entitled, or is receiving benefit, under --- the Income Support Regulations, ---------- those regulations as then in force shall have effect as if regulation[s] ------ 8 ----------- of these regulations had not been made. 

(3) Where, before the coming into force of these regulations, a person is receiving attendance allowance, disability living allowance, disability working allowance, family credit, invalid care allowance or severe disablement allowance under, as the case may be, the attendance allowance regulations, disability living allowance regulations, disability working allowance regulations, family credit regulations, invalid care allowance regulations or severe disablement allowance regulations, those regulations shall, until such time as his entitlement to that benefit is reviewed under section 25 or 30 of the Social Security Administration Act: 1992, have the effect as if regulation 2, 4, 5, 5, 9 or ll as the case may be, of these regulations had not been made.". 

12. The adjudication officer now concerned does not support the claimant's appeal. I heard the appeal on 12 May 1999. The claimant was not present or represented but his solicitors had lodged a copy of an Opinion by Mr de Mello of Counsel in support of the appeal. At the same time I heard the appeal which is on file CIS/4609/97. The claimant in that appeal was present during part of the hearing. She was represented throughout the hearing by Mr N Wayne of Counsel , instructed by Messrs Gills, Solicitors, Southall. Although Mr Wayne made no representations on behalf of the claimant in this appeal (CIS/3955/97) some of what he said on behalf of his own client is relevant to this appeal. In both appeals the adjudication officer was represented by Mr S. Cooper of the Office of the Solicitor to the Departments of Health and Social Security. I am grateful to both Mr Wayne and Mr Cooper for their assistance. 

13. The first argument for the claimant in the Opinion provided by Mr de Mello is that the claimant's entitlement to benefit is protected by regulation 12(2) of the 1996 Amendments Regulations. That argument is not expanded upon in the Opinion. However, in putting the case for the claimant in CIS/4609/1997 Mr Wayne argued that where a claimant had been in receipt of Income Support prior to 6 February 1995 under the rules then in force his entitlement to that benefit is protected at any time after that date from the changes effected by the Amendments Regulations. That is there is a distinction between those sponsored immigrants who have entered the United Kingdom since February 1995 on the understanding that if the sponsorship fails there will be no entitlement to Income Support for the first five years and those who entered the country before that date in the belief that if the sponsorship failed there would, subject to satisfaction of the financial and residence qualifications, be entitlement to the benefit of last resort, Income Support. Regulation 12(2) is intended to protect those claimant's who entered this country before 5 February 1996 and who have been rendered dependant on benefit by subsequent changes in circumstances. He acknowledged that in the case of R v Chief Adjudication Officer ex parte "B" the Court of Appeal, on 9 December 1998, decided that paragraph (3) of the Amendments Regulations had the effect only of protecting entitlement to Disability Living Allowance which had accrued under claims made before 5 February 1996 and did not extend that protection to new claims made after that date. However, paragraph (3) of regulation 12 deals with what he described as "top up" benefits such as Attendance Allowance and Family Credit whereas paragraph (2) deals with the protection of entitlement to benefits which were fundamental to an impecunious or destitute claimant's ability to support himself in the absence of any other means. The Court of Appeal's interpretation of paragraph (3) did not, therefore, automatically apply to paragraph (2). 

14. The decision in ex parte B, said Mr Wayne, was a majority decision. The judges constituting the majority did not suggest that their interpretation of paragraph (3) would extend to the rest of the regulation 12. The wording of paragraph (3) was different from that of the other two paragraphs. Paragraph (3) refers to a person receiving benefit while paragraph (1) refers to a person who is entitled to benefit: and paragraph (2) refers to a person who has claimed benefit to which he is entitled or who is receiving benefit. Moreover, the judgement revealed marked differences of judicial opinion on the interpretation of paragraph l2(3). Two of the Appeal Court judges considered that it conferred no protection on those making new claims or renewal claims after 5 February 1996 and one appeal judge and the judge in the court below considered that it did give such protection. That divergence of opinion indicates ambiguity in regulation 12. It was conceded by the majority judges in the Court of Appeal that a literal interpretation of regulation l2(3) produced an absurdity. Mr Wayne submitted that a similar absurdity would result from a literal interpretation of paragraph (2). That being so the principle enunciated in the case of Brind and others v The Secretary of State for the Home Department [1991] AC 696 applies and the paragraph should be interpreted in accordance with Article 3 of the European Convention on Human Rights. That article is to the effect that no one shall be subjected to torture or to inhuman or degrading treatment or punishment. To deprive a sponsored immigrant of a benefit which is fundamental to his or her support and which, at the time at which the immigrant first entered the country, was known to be available if the sponsorship failed is degrading and inhuman treatment. 

15. My view is that regulation 12(2) does not give the claimant the protection for which Mr de Mello and Mr Wayne argue. I agree with Mr Cooper who argued that the fundamental point in the Court of Appeal judgment in ex parte "B" is that regulation 12 is a saving provision for the protection of entitlements to benefit arising on claims made before 5 February 1996 and, as such a saving provision, does not extend to conferring on those whose entitlement under awards made before 5 February 1996 has expired entitlement to benefit on new claims made after that date. Although Lord Justice Gibson and Lord Justice Schiemann did not specifically extend their interpretation of paragraph (3) to the other two paragraphs of regulation 12 I think that, as Mr Cooper argued, the principle of their judgments is applicable to all three paragraphs. I agree also with Mr Cooper that application of the new sub-paragraph (i) of regulation 21(3) made on his return to the United Kingdom does not amount to inhuman or degrading treatment contrary to article 3 of the European Convention on Human Rights. The application of the new rule to the claimant is arguably harsh but it is not treatment which would come within the ambit of Article 3. 

16. The second argument put for the claimant in Mr de Mello's Opinion is that regulation 2l(3)(i) of the Income Support (General) Regulations 1987 is ultra vires of the enabling provisions of the Social Security Contributions and Benefits Act 1992, particularly section l37(2)(a), because it is repugnant to section 3(3)(a) of the Immigration Act 1971. The opinion argues that the repugnancy arises in this way. Section 3(l)(c) of the 1971 Act, which was inserted by the Asylum and Immigration Act 1996, provides that if a person is given limited leave to enter or remain in the United Kingdom it may be given subject to conditions including a condition requiring him to maintain and accommodate himself and any dependants of his without recourse to public funds. Sub-section (3)(a) of section 3 provides that if the limit on the duration of a limited leave is removed any conditions attached to the leave shall cease to apply. 

17. In this case the claimant's leave was granted pursuant ta an immigration rule, namely paragraph 317 of HC395, which provides that a person seeking indefinite leave to remain in the United Kingdom as a parent of a resident there must satisfy the requirement that he can and will be maintained and accommodated adequately together with any dependants without recourse to public funds. Paragraph 35 of HC395 provides that the sponsor of a person seeking leave to enter or a variation of leave to enter or to remain in the United Kingdom may be asked to give an undertaking in writing to be responsible for that person's maintenance and accommodation for the period of any leave granted, including any further variation. The claimant, therefore, had been granted leave to enter and remain in the United Kingdom on condition that he would be maintained by his son. However, the Opinion argues, when the claimant was granted indefinite leave to remain in the United Kingdom those conditions, by virtue of section 3(3)(a), ceased to apply. The leave under which the claimant was in the United Kingdom was then unconditional and, in particular, was not conditional on his being accommodated and maintained without recourse to public funds. There being no condition as to non-recourse to public funds attaching to his leave to remain,. the claimant: does not: come within the category of persons specified in regulation 21(3)(i) of the Income Support (General) Regulations 1987 and is not, therefore, a person from abroad within the meaning of those regulations. The repugnancy between regulations 2l(3)(i) and section 3(3)(a) is in the regulations purported imposition of conditions on the claimants remaining in the United Kingdom which had been discharged by force of section 3(3)(a) on his leave becoming unlimited. 

18. I do not accept that argument. I do not read regulation 21(3)(i) as having any relevance to conditions as to maintenance and accommodation without recourse to public funds which may, in terms of section 3(l)(c) of the 1971 Act, be attached to a grant of leave to remain for a limited period. Compliance with such a condition would be a matter for the immigrant. Non-compliance could, presumably, result in the immigrant's removal from the United Kingdom. In the nature of things a sponsored immigrant could not comply with such- conditions because the whole basis of his being in the United Kingdom is that; he is financially dependent on the sponsor and the sponsor, not the immigrant, has assured the immigration authorities that there will be no recourse to Social Security Benefits. 

19. Reg 21(3)(i) applies when the facts are that a claimant has been granted leave to remain in response to another person's undertaking to be responsible for the claimant's maintenance and accommodation and the claimant has not been resident in the United Kingdom for at least five years since the date of the undertaking or the date of entry to the United Kingdom, whichever was the later. The leave to remain for an indefinite period granted in the claimant's case was not conditional on the undertaking being given because leave was not granted until the undertaking bad been given. The leave was not conditional on the undertaking being honoured because it makes no mention of the undertaking and the Immigration legislation provides for no sanction against the immigrant if the undertaking is not honoured. Section 3(3) of the Immigration Act is, therefore, irrelevant. The sanctions are against the sponsor by force of sections 105 and 106 of the 1992 Administration Act. I expect that in most sponsored immigrant cases the facts will be similar. 

20. It is also argued in Mr de Mello's Opinion that in this case the claimant's leave to stay is unconditional for reasons other than those which I have rejected above. It is argued that when the claimant left the United Kingdom his leave to remain lapsed. On his return he was granted a new leave to enter which was granted without any reference to the sponsorship undertaking and with no attached conditions as to his being independent of public funds for his maintenance and accorrunodation. For the reasons given below I have to reject that argument also.

21. It is true that section 3(4) of the 1971 Act prcivides that leave to remain lapses if the person concerned departs from the United Kingdom and does not, within the period for which leave to remain was granted, return in circumstances in which he is not required to obtain leave to enter the country. Those circumstances are the circumstance specified in section 8 of the 1971 Act or in orders made under that Act as being exceptions to the requirement for persons subject to immigration control to obtain leave to enter the United Kingdom. There is no suggestion that the claimant returned in such circumstances. Therefore he had to seek leave to enter the United Kingdom as a returning resident under rule 18 of the Immigration Rules. Although the leave granted under rule 18 would contain no conditions as to accommodation and maintenance the claimant was still a person of the description specified in regulation 21(3) (i) when he claimed Income Support on 3 February 1997 because 5 years had not elapsed since the date of either his sonµs undertaking or his first entry to United Kingdom.

22. In the course of arguing the case for his own client Mr Wayne pointed to the difficulty that when she came into the country the immigration and benefit regime was such that a sponsored immigrant with unconditional leave of unlimited duration could be entitled to Income Support where the sponsorship for some reason had failed. That regime still existed when his client left the United Kingdom to visit abroad. When she returned to the United Kingdom her unconditional leave of unlimited duration still subsisted but sub paragraph (i) had been added to regulation 21(3) of the Income Support (General) Regulations by the 1996 Amendment Regulations. Because her original entry to the United Kingdom was less than 5 years before her claim for restoration of the Income Support which had been paid to her before she left for her visit abroad she was refused benefit. But the change in the rules was not one which she could have foreseen when she decided to visit abroad. Anybody advising her at the time at which she left the United Kingdom would probably have advised that in the light of the Court of Appealµs decision in R v. Secretary of State Social Security ex parte JCWI [1997] 1 WLR 275 her entitlement to benefit on her return would be unaffected by the 1996 Amendment Regulations. The rules which should in fairness have been applied to the claimant on her return to this country are those which were in force at the time she left the country.

23. It seems to me that if I accepted that argument as correct in the case of Mr Wayne's client it could apply also to the claimant in this appeal. Although he was in this country when the 1996 amendments to the Immigration and Social Security legislation were made it is unlikely that he would anticipate their effect on him. I agree with Mr Cooper that to the extent that Mr Wayne's argument on the foregoing point amounts to one that the adjudication officer is estopped from refusing to award benefit to the claimant it cannot be sustained. That is because it is the adjudication officerµs statutory duty to apply the legislation in force from time to time and, as a public official carrying out a statutory function, he cannot be estopped from carrying out that function. In as much as Mr Wayne's argument is to the effect that the incorporation of sub paragraph (i) in regulation 21(3) bears unfairly on his client I have to reject it as being contrary to the ruling of the Court of Appeal in R v Secretary of State for Social Security ex parte Vijeikis and another and ex parte Zaheer given on 5 March 1998. In that case the court decided that what is relevant is the state of the law at the time at which the claimant makes his application for benefit. The current regulations could not be declared ultra vires or in some other way not applicable to the claimant because the application to him of those regulations rather than the regulations previously in force offended against the notions of fairness.

24. For the foregoing reasons the claimant's appeal fails and my decision is in paragraph 1 above.

Signed

R J C Angus
Commissioner 
19 July 1999
APPENDIX
1. Section 1(4) of the Immigration Act 1971 provides that:

"The rules laid down by the Secretary of State as to the practice to be followed in the administration of this Act for regulating the entry into and stay in the United Kingdom of persons not having the right of abode shall include provision for admitting (in such cases and subject to such restrictions as may be provided by the rules and subject or not to conditions as to length of stay or otherwise) persons coming for the purpose of taking employment, or for the purposes of study, or as visitors, or as dependants of persons lawfully in or entering the United Kingdom."

2. Section 3, as far as relevant to this appeal and subject to the amendment noted below, provides as follows:

"(1) Except as otherwise provided by or under this Act, where a person is not a British Citizen -

(a) he shall not enter the United Kingdom unless given leave to do so in accordance with this Act;

(b) he may be given leave to enter the United Kingdom (or, when already there, leave to remain in the United Kingdom) either for a limited or for an indefinite period;

(c) if he is given a limited leave to enter or remain in the United Kingdom, it may be given subject to conditions restricting his employment or occupation in the United Kingdom, or requiring him to register with the police, or both.

(2) ... 

(3) In the case of a limited leave to enter or remain in the United Kingdom, -

(a) a person's leave may be varied, whether by restricting, enlarging or removing the limit on itsduration, or by adding, varying or revoking conditions, but if the limit on its duration is removed, any conditions attached to the leave shall cease to apply; and

(b) The limitation of and any conditions attached to a person's leave (whether imposed originally or on a variation) shall, if not superseded, apply also to any subsequent leave he may obtain after an absence from the United Kingdom within the period limited for the duration of the earlier leave.

(4) A person's leave to enter or remain in the United Kingdom shall lapse on his going to a country or territory outside the common travel area (whether or not he lands there), unless within the period for which he had leave he returns to the United Kingdom in circumstances in which he is not required to obtain leave to enter; but, if he does so return, his previous leave (and any limitation on it or conditions attached to it) shall continue to apply.

3. Section 12(1) of the Asylum and Immigration Act 1996, as read with paragraph 1(1) of Schedule 2 thereto, amended section 3(1) (c) of the 1971 Act by the substitution for paragraph (c) of a new paragraph (c) which provides that:

"(c) if [an applicant for leave] is given limited leave to enter or remain in the United Kingdom it may be given subject to all or any of the following conditions, namely -

(i) ... 

(ii) a condition requiring him to maintain and accommodate himself, and any dependants of his, without recourse to public funds; and

(iii) ... 

4. The Immigration Rules include rules in the following terms : 

"18. A person seeking leave to enter the United Kingdom as a returning resident may be admitted for settlement provided the Immigration Officer is satisfied that the person concerned:

(i) had indefinite leave to enter or remain in the United Kingdom and

(ii) has not been away from the United Kingdom for more than 2 years; and

(iii) did not receive assistance from public funds towards the cost of leaving the United Kingdom and

(iv) now seeks admission for the purpose of settlement.",

"35. A sponsor of a person seeking leave to enter or variation of leave to enter or remain in the United Kingdom may be asked to give an undertaking in writing to be responsible for that person's maintenance and accommodation for the period of any leave granted, including any further variation - - - ",

"317. The requirements to be met by a person seeking indefinite leave to enter or remain in the United Kingdom as the parent, grandparent or other dependent relative of a person present and settled in the United Kingdom are that the person:

(i) is related to a person present and settled in the United Kingdom in one of the following ways:

(a) - -- -

(b) - - - -

(c) parents or grandparents travelling together of whom at least one is aged 63 or over - - - - and

(ii) is joining - - - - a person who is present and settled in the United Kingdom - - - - and

(iii) is financially wholly or mainly dependent on the relative present and settled in the United Kingdom; and

(iv) can, and will, be maintained and accommodated adequately - - - - without recourse to public funds in accommodation which the sponsor owns or occupies exclusively; and

(v) has no other close relative in his own country to whom he could turn for financial support - - - .

and

"318 - - - - Indefinite leave to remain in the United Kingdom as the parent, grandparent or otherwise dependent relative of a person present and settled in the United Kingdom may be granted provided that the Secretary of State is satisfied that each of the requirements in paragraph 317(i) - (v) is met.".

