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1. This is an appeal by the adjudication officer against the decision of the Hounslow social security appeal tribunal given on 12 November 1997. The tribunal allowed the claimant's appeal against the decision of an adjudication officer that -

"Mr Shawesh is not entitled to Income Support from 4/7/97 as he is a person from abroad; he is not entitled to urgent case payments as his claim for asylum was not made at the time of entry into the country."

At the oral hearing of this appeal the adjudication officer was represented by Mr L Scoon of the Solicitor's Office, Departments of Health and Social Security. The claimant was represented by Mr K Gannon of Counsel.

2. The tribunal's findings of fact were as follows -

"1. The claimant was a University Lecturer in Libya. He is married.

2. He arrived in UK at 8 pm or thereabouts on Sunday

29th June from Tunisia via Malta The Tribunal accept he was a political refugee from Libya where he was imprisoned and tortured. Through the help of family and friends he escaped to Tunisia to await his wife. He had to be hospitalised there. A visa to come to UK for medical treatment was obtained for him.

He was admitted with his wife because of the visa. He always intended to come to UK for asylum. He was too ill on arrival to raise the question of asylum just glad not to be refused admission and sent home which he feared.

3. He was met by a fellow Libyan and the day after his arrival he explained his situation and experience to him. The friend lent him money and assisted him to find his way to the Home Office on 1 July 1997 where he requested asylum for himself and his wife. His claim is being dealt with by CAB.

He attends the Medical Foundation for the Victims of Torture for treatment. He has also had treatment from two GPs since arrival in UK for effects of torture.

4. He is housed by Social Services. He attends a college in Isleworth for language studies.

5. Secretary of State has made no declaration under 3a of Regulations."

The reasons the tribunal gave for their decision were -

"The Tribunal find that the claimant claimed asylum on arrival in the UK from Tunisia. He did not claim at the point of entry but very quickly thereafter and as soon as practicable on arrival having regard to the day and time he arrived in UK and his and his wife's state of health. Interpreting the wording of Regulations 'on arrival' it finds that for the purposes of income support the claimant is an asylum seeker having applied for asylum on arrival.

Urgent cases Regulations 70C(3a) (a) Income Support (General) Regulations 1987."

The issue is whether the claimant ·... submitt[ed] on his arrival in the United Kingdom ... a claim for asylum to the Secretary of State . ." as those words appear in regulation 70(3A) (a) of the Income Support (General) Regulations 1987.

3. It is not in issue that the claimant, as a "person from abroad" (as defined in regulation 21(3) of the 1987 Regulations) has an applicable amount of income support of nil (paragraph 17 of Schedule 7 to those Regulations). But, under regulation 70(3A), if the claimant can establish that he is an "asylum seeker" that is to say if he submitted his application for asylum "on his arrival" he will be entitled to urgent cases payments in accordance with that provision.

4. What is meant by "on his arrival" has been considered in several recent decisions. In CIS/3231/97 I said (paragraph 7) that -

"What then does 'on his arrival' mean? It is to be noted that, under regulation 70(3A) (a), the claim for asylum has to be submitted to the Secretary of State and has to have been recorded. That no doubt explains why it has never been suggested that 'on his arrival' means the moment the foot touches British soil. It further explains why, at least in appropriate cases, the provision is accepted as being satisfied when the claim is made during the course of clearing Immigration Control at the port of entry; see CIS/143/97. That is no doubt the first occasion, in ordinary circumstances, that the Secretary of State is encountered."

I went on to say (paragraph 10) that -

"I accept that in the case of a person arriving in the normal way the test is whether asylum was claimed at Immigration Control. I would also accept that if, for some reason, Immigration Control was not available for example because of a strike or perhaps even because there was no one with the requisite language, the provision would be complied with if the claim is made at the first opportunity."

So that left open the possibility that, in exceptional cases, a person could be said to have claimed "on his arrival" notwithstanding that he did not make his claim until some time after, possibly days after, passing through Immigration Control.

5. That there are cases in which a broader interpretation of "on his arrival" than that provided by the Immigration Control test is reiterated in CIS/4117/97 in which the Commissioner said (after referring to statements in the House of Commons by the then Secretary of State during the debate on the Bill that produced the present version of regulation 70(3A) that in certain cases flexibility would be appropriate), that -

"If, as I accept, the words 'on his arrival' were used because they may be applied flexibly, it seems wrong to try and find another simple formula which may be applied in all cases. Otherwise the purpose of having the flexibility is liable to be defeated. I would therefore accept that 'clearing immigration control' is not a universal test applicable in all cases. It seems to me that one reason for the use of the vague words 'on his arrival' is that there are cases - not considered in Parliament - where the method of arrival is unconventional or is not through an ordinary port of entry. A case of a person who was willingly smuggled into the country in a drugged state in a sealed container has already been considered by a Commissioner (CIS/3231/97) and the cases of Mr Seddon's hypothetical claimants arriving on a deserted beach or through the Channel Tunnel (which is the subject of special legislation) must be considered when they arise. However, it seems to me that a second reason for the use of the non-technical term 'on his arrival' was a willingness to allow adjudication authorities some limited degree of flexibility to enable them to take account of unusual circumstances arising at a port of entry."

Mr Scoon for the adjudication officer accepted, somewhat reluctantly, that the examples referred to in the passage above quoted from CIS/3231/97 would warrant the flexibility referred to by the Secretary of State and also agreed that a person who arrived so ill that he had to be taken by ambulance to hospital directly from the aircraft would be regarded as having claimed asylum 'on his arrival' provided he claimed as soon as he was able.

6. So I take the view that there are exceptional cases and the question is whether, on the facts, this is one of them. Mr Gannon submitted that I was bound to accept the tribunal's finding of fact that the claimant "... was too ill on arrival to raise the question of asylum ..." unless it could be said that that finding was wholly unreasonable in the Wednesbury case sense. Now given that the claimant had been in hospital in Tunisia for some days immediately before his arrival at Heathrow and had, it is said, been given a visa to come to the United Kingdom for medical treatment, the tribunal's finding of fact could hardly be said to be wholly unreasonable. There is another test however and that is that the finding must be sufficient to justify the conclusion reached by the tribunal.

7. In this case asylum was claimed, again according to the tribunal's findings of fact, two days after his arrival, the claimant having on the first day explained "his situation and experiences" to a fellow Libyan who, the next day, helped the claimant to find his way to the Home Office. In those circumstances one is left wondering why the claimant would be too ill to make his claim on arrival but well enough to discuss his situation with his friend the next day and go to the Home Office to make his claim the day after. I am not for a moment doubting that the tribunal's finding of fact that the claimant was too ill to make his claim on arrival could very well turn out to be wholly justified; I do not want in any way to minimise the physical and possible mental damage sustained by the claimant as a result of his treatment in Libya. But in my view the tribunal have not sufficiently found the facts with regard to the claimantµs state of health on his arrival at Heathrow. That the findings of fact are unsatisfactory is, I think, pointed up by the tribunal's reasons in which they refer to the state of health of the claimantµs wife as a matter that they took into account. The tribunalµs decision is erroneous in law for insufficiency of findings of fact. I therefore allow this appeal, set aside the tribunalµs decision and remit the case for rehearing by a differently constituted tribunal.

8. As I see it, the claimant's state of health on his arrival at Heathrow needs to be established with some particularity and certainly with greater particularity than was established before the tribunal whose decision I have set aside.
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