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1. My decision is that the decision of the social security appeal tribunal given on 13 September 1991 is erroneous in point of law, and accordingly I set it aside. As it is expedient that I give the decision the tribunal should have given, I further decide that the claimant was not entitled to income support as from 3 June 1991. 

2. This is an appeal by the adjudication officer, brought with the leave of the tribunal chairman, against the decision of the social security appeal tribunal of 13 September 1991. 

3. The facts of this case appear not to be in dispute. The claimant, who was over the age of 19, enrolled on a four year degree course at Durham University, starting on 10 October 1988 and terminating on 20 June 1992. As part of that course she had an option to abandon for one year formal university study, and to work abroad in order to improve her linguistic ability. After the claimant had completed two years at Durham University, she went to France as an English language assistant, and returned in October to complete her final year. This year abroad was an optional year; it was open to students to dispense with it, and complete their course in three years. The claimant sought income support from 3 June 1991, and accordingly the question at issue was whether or not she was, from that date until she returned to Durham University in the following October, entitled to income support. It is not in dispute that, if she was a student during that period, she was not so entitled, and accordingly the crucial issue was whether or not she came within that definition. 

4. The definition is contained in regulation 61 of the Income Support (General) Regulations 1987, [S.I. 1987 NO 1967] where a student is defined as:- 

"A person aged less than 19 who is attending a full-time course of advanced education or, as the case may be, a person aged 19 or over but under pensionable age who is attending a full-time course of study at an educational establishment; and for the purposes of this definition - 

(a) a person who has started on such a course shall be treated as attending it throughout any period of term or vacation within it, until the last day of the course or such earlier date as he abandons it or is dismissed from it; 

(b) a person on a sandwich course shall be treated as attending a full-time course of advanced education or, as the case may be, of study." 

5. Manifestly, (b) has no application to the present case; but what is the effect of (a)? I have no doubt that under its terms a person who has started a course remains a student until its completion or earlier abandonment. In the present instance the year abroad was an intricate part of the course. It was optional, but as the claimant exercised the option to include it in her course, then it was a proper part thereof. She remained a student until the termination of her final year on 20 June 1992. 

6. The tribunal misinterpreted regulation 61. They considered that a period of absence abroad did not constitute "any period of term or vacation within" the course; it was something which lay outside it. Such approach is, in my judgment, in the context of the case wholly unrealistic. All that happened was that during the year's absence the claimant spent three terms abroad as an English language assistant, and returned to this country for the summer vacation (what she did for the Christmas and Easter vacation I do not know, but it is irrelevant). The claimant's year abroad was nothing more than one of the four years of the course, and like any other year of that course it comprised terms and vacations. And during that period the claimant was as much a student as she was during the three years when she was physically present at Durham University. 

7. Accordingly, the tribunal erred in point of law, and I must set aside their decision. However it is unnecessary for me to remit the matter to a new tribunal for rehearing. I can conveniently substitute my own decision. 

8. For the reasons given above my decision is as set out in paragraph 1. 

(Signed) D.G. Rice 

Commissioner 
(Date) 2 August 1993 

