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APPEAL FROM DECISION OF SOCIAL SECURITY APPEAL TRIBUNA.L ON A QUESTION OF LAW 
DECISION OF THE SOCIAL SECURITY COMMISSIONER 
1. For the reasons set out below, the decision of the social security appeal tribunal given on 14 December 1992 is not erroneous in point of law, and accordingly this appeal fails. 

2. This is an appeal by the claimant, brought with the leave of the tribunal chairman, against the decision of the social security appeal tribunal of 14 December 1992. 

3. The question for determination by the tribunal was whether the claimant was entitled to receive, by way of housing costs, a sum equal to his share of the mortgage interest payable in respect of the former matrimonial home. In the event, the tribunal, upholding the decision of the adjudication officer, decided that he was not. The claimant was liable for half the mortgage cost of the home where he formerly resided, and in which his wife now lived alone. He sought to have that cost added to the interest which he paid on his new home, as part of his housing costs, and for this purpose relied on paragraphs 2 and 4(6)(a) of Schedule 3 to the Income Support (General) Regulations 1987 [S.I. 1987 No.1967]. Those paragraphs read as follows:- 

" 2. Subject to the following provisions of this Schedule, the housing costs referred to in paragraph 1 shall be met where the claimant, or if he is one of a family, he or any member of his family is treated as responsible for the expenditure to which that cost relates in respect of the dwelling occupied as the home which he or any member of his family is treated as occupying. 

4. (6) Where a person is liable to make payments in respect of two (but not more than two) dwellings, he shall be treated as occupying both dwellings as his home only - 

(a) where he has left and remains absent from the former dwelling occupied as the home through fear of violence in that dwelling or by a former member of his family and it is reasonable that housing costs should be met in respect of both his former dwelling and his present dwelling occupied as the home." 

4. The following facts arising in this case are not in dispute, and are conveniently set out in the findings of the tribunal. 

" (a) [The claimant] was the victim of mental illness at the relevant time. 

(b) On 19.05.89 [the claimant] swore an affidavit denying acts of violence towards his wife. 

(c) On 19.05.89 he attended Willesden County Court and undertook to vacate the former matrimonial home. As a result his wife's application for an ouster injunction was stayed and no findings of fact made. 

(d) On 09.05.90 he claimed Income Support from his parents address. 

(e) He was awarded 50% of the mortgage interest for the matrimonial home. 

(f) On 19.04.91 he claimed Income Support from a new address and was refused Housing Costs re the former matrimonial home. 

(g) On 01.07.91 he appealed the refusal dated 12.06.91 and sought to rely on schedule 3 4(6)(a) i.e. fear of violence." 

The tribunal then went on to make two further findings, which are controversial, and go to the essence of the appeal. They found as follows:- 

" (h) He did not leave the former matrimonial home for fear of violence. 

(i) He left the matrimonial home to compromise the ouster and committal applications before the County Court on 19.05.89." 

5. The majority of the tribunal gave as the reasons for their decision the following:- 

"The majority of the Tribunal could identify no evidence of fear of violence from the appellant's spouse as the reason for [the claimant's] departure from [the former matrimonial home] and found this could not be a basis to come within schedule 3 paragraph [4](6)(a). 

The majority felt constrained to accept at face value the denial of violence towards the spouse in the appellant's affidavit of 19.05.89 and do not consider it necessary to consider if said provision covered removal from one's own violence. 

However for completeness the tribunal considered whether the words of the regulations covered the appellant's own violence and concluded the words did not have that meaning. The majority felt the reasonableness test contained therein militated against such an interpretation." 

In contrast, the dissenting member considered that the provision did cover the claimant's own violence, and that the claimant's denial of such violence testified to before another forum should not be binding on the tribunal. By implication he accepted that the claimant had been violent, and such violence entitled him to have included in his income support, by way of housing cost, his half share of the mortgage interest payable on the former home. 

6. Manifestly, it is a concession to allow a claimant to receive by way of housing costs the interest on two homes. Such a concession is clearly allowed on the basis that it is, through no fault of the claimant, that he is involved in a double obligation. Accordingly, if he is driven out of that home by violence, the concession comes into operation. But it is an affront to commonsense to consider that, where the claimant is the instrument of his own expulsion from the home, he should be entitled to this concession. I agree with the interpretation of the majority of the tribunal that the violence in question or fear of it has to be directed against the claimant, not caused by him. If he is expelled by a court order from the home because of his violence, he cannot take advantage of paragraph 4(6)(a). 

7. However, irrespective of the construction to be applied to the above provision, the tribunal were in any event satisfied that the claimant had not been violent towards his wife, accepting his sworn testimony in the proceedings in the County Court. There was no order made by the County Court that the claimant had been violent. As he had given an undertaking to vacate the premises, it was unnecessary for the court to make a determination on this particular issue. Had he not given the undertaking, the court would, of course, have had to have gone into the whole issue, doubtless hearing the oral testimony of the parties, and would have reached a conclusion as to the truth of the matter. It would then have been open to the tribunal to have accepted the court's conclusion. In the absence, however, of any such ruling, it was open to the tribunal to decide that nothing had been established against the claimant, and that he should not be tainted with violence towards his wife. In short, they were entitled to take the view they did, which, strictly speaking, rendered any further consideration of the construction of paragraph 4(6)(a) unnecessary. 

8. But one further question remains. Was the claimant driven from the home by his wife's own violence? In his affidavit before the County Court, which was primarily directed to rebutting the allegation made by his wife that he had been violent towards her, he made some vague references to her own conduct towards him. However, there is nothing in the court order to indicate any violence was directed by the wife against the claimant nor did she give any undertaking suggesting that she was guilty of such conduct. In my judgment, the tribunal were quite right to conclude that he left the home not through fear of violence, but to "compromise the ouster and committal applications before the County Court". 

9. Accordingly, I am satisfied that the majority members of the tribunal correctly analysed the position, and as a result that the claimant is not entitled to any mortgage interest by way of housing costs in respect of the former matrimonial home. The tribunal have explained the position with sufficient particularity, and accordingly I have no hesitation in dismissing this appeal. 
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