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The Office of Social Security and Child Support Commissioners

This case involves a hardy perennial; the relevance of the Limitation Acts to recoverability proceedings before the social security adjudicating authorities. In CSB/1158/1982 (JBM) and R(SB) 5/91 (DGR) it was made clear that for limitation purposes time does not begin to run until the issue of recoverability has been finally disposed of by the adjudicating authorities. In paragraph 7 of R(SB) 5/91 DGR said: "The plain fact is that section 9(1) of the Limitation Act 1980 simply has no application to proceedings before the adjudicating authorities." I myself have always considered that to be correct. 

This appeal involves a new twist. The facts are simple and not in dispute. I have set them out in paragraph 3 of my decision. It will be seen that the claimant's representatives, more than six years after the adjudication officer had made the recoverability decision, sought a review of that decision upon the grounds that the overpaid sum was no longer recoverable by the Secretary of State. I regard that application as having been wholly misconceived (and so did the appeal tribunal). I have so said in this decision. 

What is really worrying the representatives, of course, is that section 9(1) places its inhibition upon the bringing of an action and in this case recovery is being effected by deductions from the claimant's retirement pension. Since the claimant had been regularly paying off the compensation order made in criminal proceedings against her, all sorts of interesting points could be argued on the "acknowledgment of liability" issue. If I myself were advising the claimant, I would tell her that the only course open to her was to bring an action in the County Court for the full payment of her retirement pension, in the hope (probably vain) that the Secretary of State would be inhibited from pleading the set-off. All that is interesting enough; but it has nothing to do with the adjudicating authorities.
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1. This is a claimant's appeal, brought by leave of the chairman of the social security appeal tribunal, against a decision of that tribunal dated 5 July 1993 which confirmed a decision issued by the adjudication officer on 1 April 1993. My own decision is that the aforesaid decision of the appeal tribunal is not erroneous in point of law. 

2. In the submissions which were annexed to form OSSC 1 the claimant's representative requested "an oral hearing". On form OSSC 1 itself the "Yes" box was ticked in answer to the question, "I apply to the Commissioner for an oral hearing of my application". By that time, of course, the application for leave to appeal to the Commissioner had already been granted by the tribunal chairman. But there is no box on form OSSC 1 which refers to an oral hearing of the appeal itself. I suspect that the claimant's representative was, in fact, requesting an oral hearing of the appeal itself; but I do not think that that was appreciated by anyone until I myself saw the papers. I hereby formally refuse the request. The appeal raises an old chestnut, the effect of the Limitation Acts on recoverability decisions. I appreciate that it raises it in a form which is novel to me and which does not appear to have previously been before the Commissioner. But it is my firm view that the appeal is so hopeless that no amount of oral argument could in any way improve its prospects. 

3. The relevant facts are very brief and not in contention. By a decision issued on 1 August 1985 the adjudication officer decided that the sum of £2094.34 had been overpaid to the claimant by way of supplementary benefit and that that sum was recoverable by the Secretary of State. There was not at that time any appeal against that decision. Subsequently thereto, the claimant was prosecuted on specimen charges relating to the overpaid benefit. She was convicted and ordered to pay compensation in the sum of £978.43. The final instalment of that compensation was paid to the court on 9 April 1992. That, of course, left a balance of £1115.91. The Secretary of State proceeded to recover that balance by deductions of £5.00 a week from the claimant's retirement pension. The claimant sought the advice of the Welfare Benefits Advice Unit of the                      . Those representatives sought the admission of a late appeal to the appeal tribunal against the decision of 1 August 1985. That was unsuccessful. The tribunal chairman did not admit that appeal. The representatives then changed tack. On 5 March 1993 they requested a review of the decision of 1 August 1985, contending that "there has been a change of circumstances in that the Limitation Act now applies to any such recovery". By a decision issued on 1 April 1993 the adjudication officer found that there had not been demonstrated any grounds which would justify a review. The claimant appealed to the appeal tribunal. Sapiently, the adjudication officer concluded his brief written submissions to the appeal tribunal thus: 

"However, I submit that the appeal is against the actual action of recovery by the Secretary of State, which is a matter outside the tribunal's jurisdiction." 

4. By the decision of 1 August 1985 the adjudication officer decided that as at that date there had been an overpayment of £2094.34 and that that sum was recoverable by the Secretary of State. He did not decide and could not properly have decided -that that sum would remain recoverable forever. Accordingly, the thrust of any subsequent review can be directed solely to the questions - 

(a) had there been on 1 August 1985 an overpayment of benefit to the claimant in the sum of £2094.34; and 

(b) was that sum, as at 1 August 1985, recoverable by the Secretary of State? 

And, a fortiori, it is to those two questions that any revision must be confined. The six years period prescribed in section 9(1) of the Limitation Act 1980 has certainly elapsed since the decision of 1 August 1985 was given. But manifestly that is not a "relevant change of circumstances". That "change" has no bearing whatever upon - and, therefore, no relevance to - the validity of what was decided on 1 August 1985. A simple illustration may assist. If the claimant had repaid the whole of the £2094.34 in 1986, she would not thereby have been entitled to any review or revision of the decision of 1 August 1985. As I have already indicated, that decision neither said nor purported to say that the sum would remain recoverable forever. That type of decision can be contrasted with decisions which confer a continuing right to periodic payments of benefit. Since April 1988 awards of invalidity benefit have fallen into that latter category. Circumstances can change so as to make further continuance of the award inappropriate; and review and revision can be properly invoked. Nevertheless, such review and revision in no way falsify the original award. 

5. In both CSB/1158/1982 and R(SB) 5/91 the Commissioner stressed that - 

(a) whereas the issue of recoverability is for the 

adjudicating authorities, recovery itself lies solely within the jurisdiction of the Secretary of State; and

(b) such problems as may be posed by the Limitation Act 1980 are for the Secretary of State to confront and do not bear upon the adjudicating authorities. 

I respectfully endorse those observations. Section 9(1) of the Limitation Act 1980 provides thus: 

"(1) An action to recover any sum recoverable by virtue of any enactment shall not be brought after the expiration of 6 years from the date on which the cause of action accrued." 

That is an inhibition on the bringing of actions in courts of law. Until a plaintiff attempts to bring an action in such a court, the Limitation Act 1980 does not enter the picture; and even then, unless the defendant chooses to "set up the statute", the action will proceed to judgment upon its other merits. (That point was made by the appeal tribunal.) It is trite law that, apart from actions involving title to land or the conversion of a chattel, the Limitation Acts take away only the remedy by action or by set-off and that they leave the right otherwise untouched. The social security adjudicating authorities are not concerned with and have no jurisdiction in respect of remedies by action or by set-off. The claimant's representatives in this case have - to put it colloquially - jumped the gun. If they wish to invoke section 9(1) of the Limitation Act 1980, they must await the type of proceedings contemplated by that subsection. Those proceedings will neither be before nor within the jurisdiction of the social security adjudicating authorities. 

6. The claimant's appeal is disallowed.

(Signed) J Mitchell 

Commissioner 
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