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DECISION OF THE SOCIAL SECURITY COMMISSIONER

Claim for: Income Support (Severe Disability Premium)

1. This is an appeal by the claimant against the decision of the Hull social security appeal tribunal given on 4 February 1997 and relating to entitlement to a severe disability premium pursuant to paragraph 13 of Schedule 2 to the Income Support (General) Regulations 1987. The tribunal decided that the claimant was not entitled to the premium from 9 October 1989.

2. There is no doubt that, for many of the reasons explained by the adjudication officer in his very full and conscientious submission, the tribunal's decision is erroneous in law. In particular, the adjudication officer is right to criticise paragraph 7 of the tribunal's Appendix to their decision in which they say that, because of Bate in the House of Lords and of Fullwood, regulation 3(2)(d) is to be given a specially restrictive interpretation. That is not correct. Bate and Fullwood have no bearing on regulation 3(2)(d). Tribunals must follow, on this provision, what was said in CIS/754/1991 and, by the Tribunal of Commissioners, in CIS/529/94. I allow this appeal, set aside the tribunal's decision and remit the case for rehearing by a differently constituted tribunal. The new tribunal must deal first with the period 9 October 1989 to 30 September 1990. In relation to that period they must decide whether the claimant was "liable to make payments in respect of his occupation ..." as those words appear in regulation 3(2)(d). The principles are, as I have said, explained in CIS/754/91. From 1 October 1990, the liability is required to be on a "commercial basis". The principles are explained in paragraphs 4 and 5 of CIS/195/91, paragraphs 32 to 34 of the common Appendix to the decisions of the Tribunal of Commissioners in CSIS/40/92 and CSIS/28/92 and in paragraph 15 of CIS/754/91. And there is a reiteration of the principles with some further elaboration in CIS/529/94, see particularly paragraphs 8 and 9 of that decision. 

3. The claimant lives with his mother and therefore will not be entitled from 11 November 1991 because of the "close relatives" amendment having effect from that date. 

4. At all material times the claimant's adult brother apparently also lived in the household. I agree with the adjudication officer that, in relation to the period 9 October 1989 to 30 September 1990, the new tribunal will need to determine, by reference to regulation 3(4) as explained in CSIS/43/92, whether the brother was separately liable. After 30 September 1990 the brother's presence is irrelevant because of regulation 3(2)(db). 
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