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[ORAL HEARING]
1. This is an appeal, with the leave of the chairman, made on behalf of a deceased claimant by his appointee against the decision of the social security appeal tribunal ("the appeal tribunal") given on 18th April 1996. For the reasons which I give, that decision is erroneous in point of law and I therefore allow the appeal and set aside the decision. In exercise of the powers conferred upon me by section 23(7) of the Social Security Administration Act 1992, I give the decision which I consider the appeal tribunal should have given.

2. My decision is that the deceased claimant was not in residential accommodation, as defined in regulation 21(3) of the Income Support (General) Regulations 1987 (SI 1987/1967), from 10th April 1995 until his death on 13th May 1995, inclusive of both dates. I remit the matter to the adjudication officer to calculate the deceased claimant's entitlement to income support during that period and on the basis that he was not in residential accommodation. 

3. The appeal was the subject of an oral hearing which took place before me on 16th March 1999. The deceased claimant's appointee was represented by Mr G. Tait who is a principal welfare rights officer with the Wolverhampton Metropolitan Borough Council. The adjudication officer was represented by Mr Leo Scoon of the Office of the Solicitor to the Department of Social Security. I am grateful to both of them for their assistance. Mr Tait lodged written submissions in advance of the hearing. These were clear and concise and I have quoted from them in the course of this decision. 

4. The facts in this appeal are straightforward and are not in dispute. The deceased claimant, whom I shall refer to as the "deceased", had the misfortune to suffer from Alzheimers disease. In June 1990, the Wolverhampton Metropolitan Borough Council (the "Borough Council") found a place for him in Woden House Residential Home ("Woden House"), which is a local authority managed home. The deceased's retirement pension was sufficient to cover the costs of caring for him in Woden House. The deceased remained there for about four and a half years until his condition deteriorated to such an extent that he required a greater standard of nursing care than it was possible to provide at Woden House. On 10th January 1995, the deceased was transferred to Wyncroft House Nursing Home ("Wyncroft") where he could be provided with the necessary level of care. He died there on 13th May 1995. 

5. The weekly fees at Wyncroft were £310. This was more than had been charged at Woden House and exceeded the deceased's retirement pension. As a result, on 22nd February 1995, the deceased's sister ("the sister"), acting on his behalf as his appointee, made a claim for income support. The adjudication officer considered the claim and decided that it could be treated as made on 10th January 1995. However, his decision was that the deceased was not entitled to a payment of income support. I shall explain the reason why the adjudication officer so decided later. The sister was notified of this decision, which I shall call the "original decision", on 10th March 1995. She wrote back more or less immediately asking for the original decision to be reviewed and, in the alternative, sought to appeal it. The adjudication officer then issued a further decision (the "review decision") stating that he was unable to review the original decision because no grounds for review had been shown. The review decision resulted in an appeal being made to the appeal tribunal. 

6. It is convenient, before going any further, to deal with two preliminary matters. First, there was an issue before the appeal tribunal as to which decision was before them. The review decision was undoubtedly correct because no grounds for review were relied on. The appeal tribunal decided, sensibly and correctly, that the substantive matter before them was the correctness of the original decision. It is the original decision that I am concerned with. Secondly, the sister had been constituted the deceased's appointee before his death and the appeal tribunal were concerned that her capacity to act had ceased on his death. Again, they sensibly decided to proceed on the basis that any defect in the sister's capacity could be subsequently remedied. A fresh appointment has been made and this appeal is now properly constituted. 

7. The hearing before the appeal tribunal took place on 18th April 1996. There was no dispute about the facts and the issues before them were matters of law. Their unanimous decision was that the appeal should be dismissed and that the original decision should stand. Leave to appeal to a Commissioner was granted by the chairman. The appeal is not supported by the adjudication officer now concerned.

8. The appeal to a Commissioner has had a somewhat chequered history. The original grounds of appeal, which are set out at pages 6 and 7 of the papers, are no longer relied on. There have been a number of directions raising various legal issues and inviting submissions thereon from the parties. An oral hearing was directed and this finally took place before me. At that hearing Mr Tait began by stating that he wished to confine himself to the grounds of appeal set out in a document headed "Final Submission to the Commissioner on behalf of the appellant" which he had lodged on 24th February 1999. To understand those submissions it is necessary to go back to the original decision and examine why the adjudication officer reached the decision which he did. 

9. The original decision was based on technical grounds. The relevant regulations were the Income Support (General) Regulations 1987 (SI 1987/1967) (the "Regulations"). Applying those Regulations, and in particular regulation 21(3) and (3C) and paragraph 13 of schedule 7 to the Regulations, he decided that the deceased was a person in residential accommodation. This meant that the amount of income support to which the deceased was entitled was less than the amount of his retirement pension with the result that he was not entitled to be paid anything. Putting it another way, the deceased was only entitled to a payment of income support if the amount to which he was entitled exceeded his retirement pension and then only to that excess. If he had not been a person in residential accommodation the amount of income support to which he was entitled would not have been restricted in this way. 

10. The adjudication officer considered that the definition of "residential accommodation" in regulation 21(3) of the regulations applied. At the date of the original decision the definition was as follows. The words in italics, such italics being mine, being an addition to the standard definition made in circumstances where regulation 21(3C) applied. 

"residential accommodation" means, subject to the following provisions of this regulation, accommodation provided by a local authority in a home owned or managed by that or another local authority or provided in accordance with arrangements made by a local authority -

(a) under sections 21 to 24 and 26 of the National Assistance Act 1948 (provision of accommodation): or -

(b) ...

(c) ...

where the accommodation is provided for a person whose stay in that accommodation has become other than temporary." 

For completeness, regulation 21(3C) was in the following terms.

"(3C) In a case where on 31st March 1993 a person was in or was temporarily absent from accommodation provided by a local authority under section 21 of the National Assistance Act 1948, the definition of "residential accommodation" in paragraph (3) shall have effect in relation to that case as if, after the words "by that or another local authority" there were inserted the words "or provided in accordance with arrangements made by a local authority."

The deceased had been living at Woden House on 31st March 1993, and the adjudication officer considered that paragraph (3C) of regulation 21 applied. He also considered that the accommodation at Wyncroft was "provided in accordance with arrangements" made by the Borough Council.

11. Those representing the deceased sought for a long time to argue that this was not so and that such arrangements had not been made by the Borough Council. Mr Tait, in paragraph 2 of his final submissions, expressly resiled from that position and accepted that "the accommodation was provided in accordance with arrangements made by Wolverhampton Social Services". I have looked at a copy of the relevant agreement, which will be found at pages 2A to 2E of the papers, and consider that he was right to take that view. Mr Tait further submitted that the arrangements relating to Wyncroft had been made under section 26 of the National Assistance Act 1948.

12.He then made the following submissions which are based on amendments which were made to regulation 21 by the Income-related Benefits Schemes (Miscellaneous Amendments) Regulations 1995 (SI 1995/516). Those amendments came into effect on 10th April 1995.

"5. The appellant's representative now concedes that the appellant was not entitled to Income Support from 10th January 1995 (the date the appellant moved from the local authority's own home to a nursing care home) until 9th April 1995 because the circumstances of the arrangements fell within the meaning of "residential accommodation" as defined in Regulation 21 as then drafted and in accordance with Regulation 21(3C).

6. It is, however, the contention on behalf of the appellant that he should have been awarded Income Support from 10th April 1995 (until he [died] on 13th May 1995) following the implementation of an amendment to the above definition by virtue of S.I. 1995 No. 516 from that date.

7. The former definition of "residential accommodation", in circumstances such as this case where Regulation 21(3C) applied (underlined below), included:

"accommodation provided by a local authority in a home owned or managed by that or another local authority or provided in accordance with arrangements made by a local authority -

(a) under sections 21 to 24 and 26 of the National Assistance Act 1948".

8. Following the above-mentioned amendment, however, the definition in "(a)" has since then referred only to accommodation provided by or provided in accordance with arrangements made by a local authority "under sections 21 to 24 of the National Assistance Act 1948". All reference to arrangements made by a local authority under S26 (as emphasised in bold above) has now been deleted.

9. As it will be common ground that the arrangements for [the deceased's] accommodation in a nursing care home from 10th January 1995 could only have been made under s26, it follows that [the deceased] could no longer be treated as if he were in "residential accommodation" from the date (10th April 1995) that the definition no longer applied to arrangements under s26."

13.Mr Scoon's response to these submissions was to draw attention to the relationship between sections 21 and 26 of the National Assistance Act 1948 as amended. First, section 21(1) imposes a duty on local authorities in the following terms.

"(1) Subject to and in accordance with the provisions of this Part of this Act, a local authority may with the approval of the Secretary of State, and to such extent as he may direct shall, make arrangements for providing -

(a) residential accommodation for persons aged eighteen or over who by reason of age, illness, disability or any other circumstances are in need of care and attention which is not otherwise available to them;

..."

Section 21(4) then provides that the residential accommodation is to be provided in premises managed by the providing local authority or by some other local authority.

"Subject to the provisions of section 26 of this Act, accommodation provided by a local authority in exercise of their functions under this section shall be provided in premises managed by the authority or, to such extent as may be determined in accordance with the arrangements under this section, in such premises managed by another local authority as may be agreed between the two authorities and on such terms, including terms as to the reimbursement of expenditure incurred by the said other authority, as may be so agreed ..."

The words "subject to the provisions of section 26 of this Act" were inserted at the beginning of the subsection with effect from 1st April 1993, by paragraph 5(1) of schedule 9 to the National Health Service and Community Care Act 1990. Subsection 1 of section 26 then provides:

"(1) ... arrangements under section 21 of this Act may include arrangements made with a voluntary organisation or with any other person who is not a local authority where -

(a) that organisation or person manages premises which provide for reward accommodation falling within subsection 1(a) or (aa) of that section, and

(b) the arrangements are for the provision of such accommodation in those premises."

14. Mr Scoon submitted that section 21 imposed a duty on local authorities and section 26 merely provided one of the ways in which that duty could be carried out. Consequently, when a local authority provided residential accommodation in accordance with section 26, it was also providing the accommodation in accordance with section 21. It was, therefore, unnecessary for the regulations to refer specifically to section 26. A reference to section 21 included, where appropriate, accommodation provided in accordance with section 26. He referred me to the speech of Lord Hoffman in R v Wandsworth London Borough Council ex parte Beckwith [1996] 1 All ER 129. The facts of that case are very different from the present and I get no help from them. However, at the bottom of page 131, Lord Hoffman, with whom all their Lordships agreed, said this.

"... The duty of the council under s 21 is to make 'arrangements' for providing residential accommodation for certain classes of people. Subsection (4) says that the accommodation must be managed by the local authority or by some other local authority. But this is expressed to be subject to s 26, which says that 'arrangements under section 21 of this Act' (not, notice, 'the arrangements made under section 21 of this Act') may include arrangements with the private sector. The draftsman is therefore not saying that homes in the private sector may be included in the collective of homes which the council has to provide. He is saying that the concept of 'arrangements' which has been used to define the council's duty in s 21 is to include arrangements with the private sector. This produces an altogether different result: it extends the meaning of the concept by which the council's duty is defined. Any arrangements which fall within the extended definition will satisfy the council's duty."

15.I respectfully accept Lord Hoffman's analysis and, were it not for one particular factor. I would willingly apply it in interpreting regulation 21 of the Regulations. The factor which precludes me from doing so is that regulation 21 itself draws a distinction between section 21 and section 26. Regulation 21(3B), in its post 9th April 1995 form, reads as follows - the italics being mine.

"(3B) In a case where on 31st March 1993 a person was in or was temporarily absent from accommodation provided under section 26 of the National Assistance Act 1948, the definition of "residential accommodation" in paragraph (3) shall have effect in relation to that case as if for the words "provided by a local authority in a home owned or managed by that or another local authority" there were substituted the words "provided in accordance with arrangements made by a local authority", and for the words in sub-paragraph (a) "under sections 21 to 24" there were substituted the words "under section 26".

Given the explicitness of paragraph (3B) and its express incorporation of "section 26" into the definition paragraph (3) in certain circumstances, I do not consider that it permissible to incorporate section 26 by implication in other circumstances. It is a case of expressio unius est exclusio alterius (to express one thing is to exclude another). Putting it another way, paragraph (3B) makes it clear that when these regulations refer to sections 21 to 24, they mean those sections and do not include section 26.

16.No other arguments have been advanced against the construction for which Mr Tait argues. I find unsatisfactory the conclusion I have reached but am unable to perceive any way out. I therefore accept his arguments, allow the appeal and give the decision which I have given in paragraph 2 above.

Signed

J P Powell
Commissioner 
28 July 1999 

