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1. This is an appeal, brought by an adjudication officer, against a decision of the Manchester social security appeal tribunal dated 6 February 1996, whereby they determined that the claimant was entitled to income support from 21 December 1992. I directed an oral hearing at which the adjudication officer was represented by Mr Stephen Cooper of the Office of the Solicitor to the Departments of Social Security and Health and the claimant, who has taken no part whatsoever in this appeal, was neither present not represented. At the hearing, I referred Mr Cooper to two authorities of which he was previously unaware and I allowed him time to make a further written submission in the light of those authorities. That he has now done. The claimant has made no comment on that submission. 

2. The claimant was a catering assistant at a University College. She was employed during term-time only. At Christmas 1992, she ceased work on Friday, 18 December 1992 and was expected to resume work on Monday, 11 January 1993. She was a single parent who was not required to be available for work as a condition of entitlement to income support and she submitted a claim. The claim was disallowed on the ground that she was to be treated as engaged in remunerative work because her absence was by reason of a recognised, customary or other holiday. The claimant appealed. The case was adjourned three times during 1993 and was then not listed until October 1995 when it was adjourned for a fourth time. It was only on 6 February 1996 that the appeal was finally determined by the tribunal who allowed the appeal and held the claimant to be entitled to income support. The tribunal chairman gave the adjudication officer leave to appeal. The adjudication officer submitted the appeal outside the time limit but I nevertheless admitted it. 

3. The evidence as to the claimant's entitlement to holidays and holiday pay is fairly clear. She was employed at an hourly rate of pay of £3.29 ("manual grade 1A") and she normally worked 30 hours a week which gave her a weekly wage of £98.70. She was employed for 36 weeks a year, was not required to work during vacation periods and was not eligible for a retainer fee. Her contract of employment was on a standard form used for all manual employees of the University College. Section 7 of the standard form dealt with holidays:- 

"ANNUAL LEAVE

The annual leave period is from 1st April to 31st March. New entrants to the College shall be entitled to annual leave proportionate to the completed months of service during the leave year of entry.

Your basic annual leave entitlement is 22 days plus 8 bank and public holidays. Your basic annual leave entitlement will be increased to 27 working days, if immediately prior to the commencement of the leave year you have had not less than 5 years continuous service.

In addition to the basic leave entitlement, a further three days holiday is tied to the week between Christmas and New Year. Term Time only staff are eligible to a pro rata entitlement of two days each year to be taken by the end of the Spring Term.

The College may require you to take some of your leave entitlement at specific times of the year; should this be the case you will be notified in advance of the dates concerned. Whilst the College will endeavour to accommodate your personal preferences for the timing of your annual leave, the taking of leave must be approved in advance with the person to whom you report to ensure that the operational needs of the College can be met in your absence."

However, the first, second and fourth paragraphs of that section were crossed out in the claimant's case so that only the third paragraph applied to her. On 12 July 1993, the personnel officer of the University College wrote:-

"I am writing to confirm that you are employed as Refectory Assistant to work during term time, 36 weeks a year and will be laid off during College vacation periods. This will not affect your continuity of service. You will not receive any payment during the College vacation periods but you will receive an entitlement to holiday payment which takes into account your date of commencement and hours of work. The holiday payment is made at the end of the Summer term."

One of the reasons for adjournments by tribunals was that it was considered to be unclear whether the holiday payment to which the personnel officer referred was only the two days mentioned in the third paragraph of section 7 of the contract of employment, as the claimant contended, or whether it was a payment in respect of 22 days. The tribunal sitting on 6 February 1996 accepted the claimant's contention, which seems to me too to be the more likely. 

4. The tribunal's reasons for allowing the claimant's appeal were as follows:-

"The tribunal made its findings of fact from the contract dated 11 October 1992, the explanatory letter of 12 July 1993, which refers to the date of commencement of her employment as 5 October 1992 so clearly referred to the contract of October 1992, the letter of appointment dated 11 October 1992 and the notice from the college of Christmas break. Other contracts of a later date were referred to and changes of practice of a later date also, but these were not considered by the tribunal to be relevant to the period at issue, namely 18 December 1992 to 11 January 1993. It was the task of the tribunal to consider whether Regulation 5(3) of the Income Support (General) Regulations 1987 which provides that a person should be treated as engaged in remunerative work during any period for which she is absent from work ... by reason of a recognised, customary or other holiday, applies to the facts as found. The burden of proof was on the presenting officer - see paragraph 20 of R(SB) 7/84. The tribunal had regard to Appendix 1 to that Commissioner's decision and also to Commissioners' decisions R(U) 11/53 and R(U) 2/87.. The tribunal had regard to the fact that the contract stated that the employment was continuous. It could be argued that, because the claimant had to work in the term time and was not otherwise entitled to holidays, her holidays were the college vacation periods. The college however in its letter of 12 July 1993, states that the claimant is laid off during college vacation periods and is not on holiday. Wage conditions were such that she was not paid anything in the wages for the 36 weeks to cover the 52 weeks of the year. The test suggested in the footnote to Regulation 5(3) of Mesher ... "Means Tested Benefits", "Is it a period of non-working imposed by the employer?" is followed by the Tribunal. The facts show that the college break from 18 December to 11 January was not any sort of holiday but a period of lay-off. The advantage given to her by her contract was that she could, at the end of the break of lay-off, demand back her part-time job, the job was subject to notice on either side. The opinion of the tribunal is strengthened by the fact that the breaks cover the normal University vacations, for longer than the average period of holiday for a person employed as a catering assistant. The college was not giving her a holiday. They were giving her restricted periods of paid work. The customary holiday periods of Christmas, Boxing Day and New Year's Day occurred during the non-working period. The tribunal was unable to read any meaning into the clause in 7 of the contract where it states, "further 3 days holiday is to add to the week between Christmas and New Year". The appeal succeeds."

5. By section 124(1)(c) of the Social Security Contributions and Benefits Act 1992, a person is entitled to income support only if he or she is not engaged in remunerative work. Regulation 5 of the Income Support (General) Regulations 1987 provides:-

"(1) Subject to the following provisions of this regulation, for the purposes of [section 124(1)(c) of the Act] (conditions of entitlement to income support), remunerative work is work in which a person is engaged, or, where his hours of work fluctuate, he is engaged on average, for not less than 16 hours a week being work for which payment is made or which is done in expectation of payment. 

(2) ....

(3) A person shall be treated as engaged in remunerative work during any period for which he is absent from work referred to in paragraph (1) if the absence is either without good cause or by reason of a recognised, customary or other holiday. 

...."

Before the 1987 Regulations came into force in 1988, there had, since 1980, been similar provision in relation to supplementary benefit and, in R(SB) 7/84, the Commissioner held that the principles to be applied in determining whether a claimant was absent from work by reason of a "holiday" for the purposes of supplementary benefit were the same as those that had been applied for many years in relation to unemployment benefit. The same approach is obviously warranted in income support cases and it is therefore necessary in the present case to look at the authorities relating to unemployment benefit.

6. When unemployment benefit was first introduced by the National Insurance Act 1911 with effect from 15 July 1912, there was no express reference to holidays in the legislation. However, it was necessary to consider whether a person who was absent from work could properly be described as "unemployed" Right from the beginning, the Umpire, the predecessor of Social Security Commissioners, decided in U.D. 228:-

"As at present advised, I do not consider that a workman has been continuously unemployed when his non-employment is due to recognised annual holidays which form part of the accepted terms of his engagement, there being the intention on the part of the workman to resume work and on the part of the employer to accept the workman's services at the termination of such holidays in the ordinary course. Where such holidays are extended by mutual consent the extended period forms part of the regular holidays. Where the extension is to meet the employers convenience alone, then during such extended period the workman has not been employed."

By 1932, a considerable amount of case law had developed to deal with the different circumstances in which claimants presented their claims and, in U.D. 18284/32, the Umpire set out no fewer than 21 main principles for determining whether or not a day was a day of recognised holiday. These are reproduced as an appendix to R(SB) 7/84 and that was the appendix to which the tribunal in the present case referred. By 1939, it had been decided that legislation was necessary and section 1 of the Unemployment Insurance Act 1939 was enacted. The main provisions were due to come into force on 18 January 1940 but the outbreak of war lead to their suspension and they never came into force at all (see regulation 24 of the Unemployment Insurance (Emergency Powers) Regulations 1939 which was inserted by regulation 5 of the Unemployment Insurance (Emergency Powers) (Amendment) Regulations 1939. The Unemployment Insurance (Benefit) (Recognised and Customary Holidays) Regulations 1939, made interim provision under section 1(8) of the 1939 Act only for the "12 days rule". It was not until the new National Insurance scheme was introduced with effect from 5 July 1948 that it was expressly provided by regulation 6(1)(e)(i) of the National Insurance (Unemployment and Sickness Benefit) Regulations 1948 that a day was not to be a day of unemployment if on that day the claimant did no work and was "on holiday". That provision was amended from time to time and its final manifestation before unemployment benefit was replaced by jobseeker's allowance in 1996 was in regulation 7(1)(h) of the Social Security (Unemployment, Sickness and Invalidity Benefit) Regulations 1983 which was a lengthy provision but still basically provided that a day should not be a day of unemployment "if it is a day of recognised or customary holiday in connection with [his or her] employment". None of the statutory provisions has really done much to assist adjudicating authorities to determine which days are days of recognised or customary holidays and which are not and the Commissioners have built upon the case law of the Umpires.

7. I do not consider that the differences in the legislation considered from time to time by Umpires and Commissioners are of any significance in this case. The concept of a "recognised holiday" dates from U.D. 228. In the present case, it is obvious that the claimant's contract of employment subsisted during the University College vacations and that those vacations were "recognised". The question is whether they were "holidays" in relation to the claimant. It is true that the 1987 Regulations contemplate there being "other" holidays as well as "recognised" and "customary" holidays but, whatever an "other" holiday may be, it must still have the character of a holiday in relation to the claimant.

8. A number of the decisions of Umpires and Commissioners have concerned those working in academic establishments. In particular, Mr Cooper, who submitted that the claimant should be regarded as having been absent from her employment by reason of a recognised, customary or other holiday during the whole of the University College vacation, relied upon decisions of Tribunals of Commissioners in R(U) 1/62 and R(U) 8/68. The first of those decisions related to a temporary teacher and the second related to a part-time teacher (and was the subject of comment in R(U) 4/88 which was yet another decision of a Tribunal of Commissioners). The issues that arose for consideration in those cases were rather different from those falling for consideration in the present case but I accept that they were decided against a background in which it was generally taken that a school teacher with a permanent contract was "on holiday" during school holidays.

9. The cases which I drew to Mr Cooper's attention were C.W.U. 7/48 and C.W.U. 8/48 (wrongly numbered as C.W.U. 88/48 when it was reported) which were decided together on 17 November 1948 by Mr G Clark Williams, the Deputy National Insurance Commissioner in Wales. Both claimants were school canteen assistants but the terms on which they were employed were slightly different. In C.W.U. 7/48, the summer holiday arrangements were as follows:-

"Annual Leave

This must be taken in the period from the 1 to 14th August. 

'Lay-off' period

This period will be from the 16th August to 4th September. The canteen staff should report for duty on Monday 6th September."

A new agreement had been entered into under which the canteen service was recognised as continuing in operation for 49 weeks in each calendar year, of which four weeks were regarded as holidays with pay. The service was suspended for three weeks during the school summer holidays and during that period no wages were paid. It was, I think, then the practice for free school meals to be provided during most school holidays. Clearly the claimant was "on holiday" from 1 to 14 August but, in relation to the period from 16 August to 4 September, the Deputy Commissioner said:-

"14. The question remains whether claimant was 'on holiday' during that period, even though without pay. I think she was not on holiday. It may be argued, against this view, that the agreement of 5 April, 1948, really contemplates four weeks holidays with pay and three weeks holidays without pay, but, if this was the intention, it would seem to have been very ineptly expressed. And the letter of the Director, the terms of which were presumably accepted by all concerned as being in accord with the agreement governing the matter, strongly suggests that the period in question was not regarded, so far as the canteen staff were concerned, as a holiday period. A clear distinction is made between the annual leave, otherwise called (in the heading to the letter) 'annual holiday' and the 'lay-off' period. The distinction is, in my view, not between holidays with pay and holidays without pay (there is no reference to pay in the letter), but between the holiday period and the lay-off period, which I cannot distinguish from the familiar standing-off already referred to - in other words, a period of suspension.

15. I find the claimant was available for employment during that period and insofar as she was in fact unemployed, that is to say, not in work or in receipt of wages during that time, I hold her entitled to benefit. 

16. I am told that this is a test case and, in so far as there is no material difference of fact, this decision should govern other cases of a like nature. 

17. I have considered a number of previous decisions which I do not think it necessary to discuss in detail. There were several which showed that what is a holiday period for school teachers and their scholars is not necessarily to be regarded as such for members of the non-teaching staff the nature of whose employment (if they were not attached to a school) would ordinarily give them only holidays of much briefer duration. ..."

In C.W.U. 8/48, the holiday arrangements were described as follows:-

".... all canteen employees who do not work during the holiday periods are aware that payment of wages is not made for school holidays. After six months' service they receive two weeks holidays, with pay, which must be taken during the school's mid-summer vacation ...."

"Employees in canteens are of two types:-

1. Those engaged for six days weekly who work 52 weeks annually. 

2. Those engaged for five days weekly who work for 40 weeks annually." 

The Deputy Commissioner said:-

"The letters from the Chief Education Officer, to which reference has been made, make, in my view, a clear distinction between the two weeks holiday granted to the second class of canteen employees who work for 40 weeks only (of which the claimant was one) and the school holidays granted to teachers and their scholars. There is a number of decisions of the Umpire from 1920 onwards which recognise the distinction in this respect between the teaching staff and the non-teaching staff and recognise that holidays of a length appropriate to one class are inappropriate to the other; and in my view it is both reasonable and in accordance with the trend of these decisions to regard the period of school holidays, other than the fortnight with pay already mentioned, as being, as regards these canteen employees, not holidays but periods of enforced suspension of employment during which they are normally available for employment elsewhere or otherwise."

10. I suggested to Mr Cooper that the distinction between teachers and ancillary workers in schools had long been recognised by the Department of Social Security and its predecessors and that the same principles might apply here. Mr Cooper has replied by submitting that C.W.U. 7/48 and C.W.U. 8/48 are impossible to reconcile with later decisions and he implies that they are wrongly decided. He refers in particular to R(U) 7/63, although earlier in his submission he says that that decision is not in point which seems to me to be correct. 

11. What is abundantly clear from all the decisions of Umpires and Commissioners is that each case turns on its own facts and it is impossible to take a simple principle from one case and apply it uniformly to all others. 21 main principles were set out in U.D. 18284/32 precisely because the variety of claimants' circumstances is such that the determination of whether or not a person is on holiday cannot be reduced to one simple question.

12. In C.W.U. 7/48 and C.W.U. 8/48, the Deputy Commissioner expressly stated that the position of school ancillary staff was not to be equated with that of teachers. In those circumstances, it can hardly be argued that those cases were wrongly decided merely because different approaches have been taken in decisions concerning teachers. I know of no case where C.W.U. 7/48 and C.W.U. 8/48 have been held to have been be wrongly decided. Indeed, in R(U) 1/62 the former case was cited on the issue whether the contract of employment subsisted during the school holidays and no criticism was made of any part of that decision. Furthermore, in R(U) 17/62 the Commissioner said:-

"4. Decision R(U) 1/62 dealt with the case of a temporary teacher: but the principles laid down there are not necessarily applicable only to teachers. In that decision it was laid down as a general principle that 'an employee will be held to be on holiday during any day of recognised or customary holiday in his employment and applying to him unless his employment has been 'terminated' in the sense that both (a) the legal obligations of the contract of service have been terminated and (b) there is no intention that the employment shall be resumed on the next available opportunity'.

5. It is to be observed that this rule only applies to days of recognised or customary holiday in the employment in question and applying to the employee in question. It may be that the University vacations represent periods of 'holiday' for many members of the University staff: but even if that be so it does not follow that the University vacations represent periods of holidays for all employees of the University. In Decisions C.W.U. 7/48 and C.W.U. 8/48 (both reported) the Commissioner drew attention to the fact that what is a holiday period for school teachers and their scholars is not necessarily to be regarded as such for members of the non-teaching staff. The distinction is even more obvious, I believe, in relation to a University. I do not think it can properly be said that the days of University vacation were days of recognised or customary holiday in the claimant's employment and applying to him. Therefore, in my opinion, it was wrong to hold that the claimant's claim for unemployment benefit during the vacation period from the 18th December 1961 to the 8th January 1962 must be disallowed by virtue of regulation 6(1)(e)(i). I hold that the claimant was not 'on holiday' on the days in question."

13. I acknowledge that, in CIS/748/92 (to be reported as R(IS) 15/94), the Commissioner said that the claimant's wife, who was a school administrative assistant, was on holiday during school holidays, but the point does not seem to have been argued before him and he was not referred to C.W.U. 7/48, C.W.U. 8/48 or R(U) 17/62. On the other hand, I note that until unemployment benefit was replaced by jobseeker's allowance, the Chief Adjudication Officer's guidance to adjudication officers dealing with unemployment benefit was based on C.W.U. 7/48, C.W.U. 8/48 and R(U) 17/62 (see AOG 88054 to 88056 in the purple-bound edition). I do not accept Mr Cooper's submission that those decisions are inconsistent with later decisions. In my view they should still be followed.

14. The point made in those old decisions is that it is not right to regard a person employed in a manual occupation as having holidays of the same length as a professional person. The tribunal in the present case were of the same view. Working patterns may have changed somewhat over the last half a century but, in my view, there remains a clear distinction between the position of school canteen assistants and the position of teachers. The former do not work during school holidays and are paid a wage at a low hourly rate which is often linked to that of other local authority workers who expect to work for many more weeks each year. Teachers are paid a professional salary and are unlikely to be able to carry out their duties properly unless they do a substantial amount of work during the school holidays. It seems to me to be not unreasonable to regard teachers as being "on holiday" during those parts of school holidays when they are not actually working but it seems wholly unreasonable to regard school canteen assistants as being "on holiday" for the whole of school holidays. I say nothing about the position of school administrative staff who may well be contracted to work during at least part of the school holidays. In the present case, I am concerned with a catering assistant at a University College but, as is apparent from R(U) 17/62, the same approach is applicable. As the tribunal found, it is simply unrealistic to regard a catering assistant as being "on holiday" for 16 weeks in any year. Therefore, so far as the tribunal's general approach to the University College vacation is concerned, I am not persuaded that they erred in law. 

15. However, it is necessary to consider further the period from Christmas Day to New Year's Day. The tribunal were right to regard Christmas Day, Boxing Day and New Year's Day as being holidays. Christmas Day is a common law holiday, Boxing Day is a statutory Bank Holiday unless it falls on a Sunday and New Year's Day is usually made a Bank Holiday by proclamation. The tribunal were entitled to assume that the University College would be closed on those days for the purpose of holiday. However, the tribunal appear to have considered that regulation 5(3) of the 1987 Regulations did not apply in relation to those days because they occurred during the non-working period. It is true that regulation 5(3) applies only where a person is absent from work by reason of a holiday. However, the third of the main principles set out in U.D. 18284/32 is that:-

"A recognised holiday does not cease to be such merely because it falls during a time when the establishment is closed owing to economic causes, or because it falls at time when a particular claimant would in the ordinary course have been 'stood-off' under a system of short-time working, or because it falls on a day upon which no work is usually done, either in the establishment generally or by a particular shift or by the particular claimant."

Although the whole of the 16 weeks in each year on which the claimant did not work cannot properly be regarded as being days of holiday, there is no reason why a reasonable proportion of that period should not be regarded as having been holiday in the claimant's case. There may be practical difficulties in identifying which days are days of holiday but it seems to me that the practicalities were admirably addressed in paragraph 88055 of the former (purple-bound) edition of the Adjudication Officer's Guide:-

"When faced with a claim by an ancillary worker for a period of school or college closure, the AO should ascertain, generally by obtaining a copy of the contract of employment, whether there is any specific agreement setting out the actual period and dates of the claimant's holiday. If there is, disallowance is appropriate for those days. In the majority of cases, however, the contract will provide for employment for a certain number of weeks in the year (normally corresponding to the number of weeks of term time), and will state only that the claimant is (or would be, had he been employed for a minimum qualifying period) entitled to a certain number of days holiday or to holiday pay for a certain number of days. In such cases, the AO should accept that the claimant is entitled to holidays corresponding to that number of days. To decide the actual days of holiday, the employer should first be asked whether he attributes the holiday pay or entitlement to certain days. If he does, those days should be accepted as the days of holiday for which disallowance is appropriate. If the employer does not attribute the holiday pay or entitlement to specific days the claimant should be asked whether he has arranged to take a holiday at a particular time, or whether he considers any particular period to be a holiday period for him (e.g. on the basis that he normally takes a holiday at certain dates). If he does disallowance should be imposed for those days, up to a maximum of the number of days of holiday entitlement. The claimant's availability may be in doubt in respect of any days on which he is taking a holiday but for which disallowance under regulation 7(1)(h) [of the 1983 Regulations] is not appropriate. If the employer does not attribute the holiday pay or entitlement to specific days and the claimant has not arranged a holiday and does not consider any particular period to be a holiday period for him, it is not permissible arbitrarily to allocate days of holiday and in these circumstances disallowance under regulation 7(1)(h) is not appropriate."

That was all said in the context of unemployment benefit but I see no reason why it should not apply equally to income support. It seems to me that the fact that the claimant may not have been absent from work by reason of a holiday for much of the Christmas vacation is no reason for saying that she was not absent by reason of holiday for part of that vacation. Accordingly, in my view, the tribunal erred in law in holding that the claimant was not absent from work by reason of holiday on Christmas Day and New Year's Day. 

16. Boxing Day fell on a Saturday which would not have been a normal working day for the claimant in any event. I consider it to be probable that Monday, 28 December 1992 was substituted for Boxing Day as a general day of holiday at the University College (one of the "8 bank and public holidays" mentioned in the second paragraph of section 7 of the standard contract of employment). Furthermore, I do not agree with the tribunal who drew nothing from section 7 of the standard contract of employment. The inference I draw from the third paragraph of section 7 in its application to most manual employees is that the University College closed completely between Christmas and the New Year and that it did so in order to give staff a period of holiday. The three normal working days between Boxing Day (or the substituted day) and New Year's Day would be days of paid holiday for most staff. The claimant in the present case may have been paid for two of those days but otherwise they were days of unpaid holiday for her. Accordingly, as a matter of fact, I conclude that the claimant was absent from work by reason of holiday from 25 December 1992 to 1 January 1993 (both days included). Income support is a weekly benefit but provision is made to deal with cases where circumstances change during the course of a week. 

17. I therefore allow the adjudication officer's appeal in part only. I set aside the decision of the Manchester social security appeal tribunal dated 6 February 1996 and I substitute my own decision which is that the claimant was absent from employment by reason of holiday from 25 December 1992 to 1 January 1993, but that she was not absent from employment by reason of holiday from 19 December 1992 to 24 December 1992 or from 2 January 1993 to 10 January 1993. Further questions will arise on the claimant's claim in the light of this decision and, in the circumstances of this particular case, I consider that, if there is any dispute arising in relation to those questions, they should be referred to me or another Commissioner. 

Signed
M Rowland
Commissioner 
21 August 1997 

